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EDITORIAL    NOTE 

IT  seems  desirable  to  state  once  more  that  the  Grotius  Society 
does  not  hold  itself  responsible  for  any  of  the  opinions  or  views 
expressed  by  the  writers  of  the  papers  published  in  the  present  or 
preceding  volume. 

With  two  exceptions  the  papers  here  presented  were  read 
before  the  Society  during  the  year  1916.  Sir  Ernest  Satow's 
paper,  read  before  the  Society  in  May,  1915,  first  appeared  in  the 
October  number  of  the  Quarterly  Review,  1915.  The  thanks 
of  the  Society  are  due  to  Mr.  John  Murray,  the  publisher,  and 
Dr.  G.  W.  Prothero,  the  editor  of  that  journal,  for  their  courtesy 
in  permitting  Sir  Ernest's  paper  to  be  reprinted  in  these  pages. 
The  Society  also  desires  to  express  its  indebtedness  to  Mr.  W. 
Wray  Skilbeck,  editor  of  the  Nineteenth  Century  and  After,  for 
showing  equal  generosity  in  allowing  my  paper  on  "  War  Crimes," 
which  appeared  in  the  September  number  of  last  year,  to  be 
republished  here. 

When  we  remember  that  certain  of  the  belligerents  in  their 
conduct  of  the  present  war  have  deliberately  and  of  set  policy- 
disregarded  one  after  the  other  nearly  all  the  generally  accepted 
laws  and  usages  of  war,  it  would  be  demanding  too  much  from 
human  nature  to  expect  that  these  pages  should  be  wholly  free 
from  any  expression  of  feeling.  Nevertheless,  I  believe  that  not 
one  of  the  writers  has  consciously  departed  from  that  attitude 
of  impartiality  which  should  distinguish  an  international  jurist. 
Whilst  each  member  naturally  has  jealously  guarded  the  national 
rights  to  which  his  own  State  is  entitled  as  a  unit  in  the 
Society  of  Nations,  all  have  approached  the  problems  discussed 
here  with  the  desire  to  maintain,  and  if  possible  to  advance,  those 
principles  of  International  Law  which  rest  upon  the  consent  of 
civilised  nations  and  are  in  accordance  with  the  spirit  of  justice 
and  humanity. 


yi  EDITORIAL   NOTE 

It  is  regretted  that  owing  to  the  present  conditions  affecting 
the  printing  and  binding  trades  the  publication  of  this  volume  has 
been  somewhat  delayed.  This  delay,  however,  has  enabled  us 
to  include  Sir  Walter  Phillimore's  valuable  and  opportune 
contribution. 

HUGH  H.  L.  BELLOT. 
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RULES 

1 .  The    name    of    the     Society    shall    be    ' '  THE  Name  and 
GROTIUS  SOCIETY." 

It  shall  be  a  British  Society  and  its  meetings  are 
intended  to  take  place  in  the  United  Kingdom. 

2.  The  objects   of  the   Society   shall  be  to  afford  Objects, 
facilities  for  discussion  of  the  Laws  of  War  and  Peace, 

and  for  interchange  of  opinions  regarding  their 
operation,  and  to  make  suggestions  for  their  reform, 
and  generally  to  advance  the  study  of  International 
Law. 

3.  In   addition   to   the   persons  mentioned  in  the   Members, 
next  Rule,  the  Society  shall  consist  of  such  persons  as 

have  shewn  themselves  in  the  opinion  of  the  Executive 
Committee  to  be  qualified  to  further  the  objects  of 
the  Society,  who  shall  intimate  to  the  Secretary  their 
wish  to  become  members,  and  who  shall  duly  pay 
their  annual  subscriptions.  Every  candidate  shall  be 
proposed  and  seconded  by  members  of  the  Society. 
Provided  that  no  one  shall  be  deemed  to  be  a  member 
until  his  admission  as  such  shall  be  notified  to  him. 

4.  The    persons    who    join    the     Society    on    its  Original 
foundation  shall  be  original  members  and  shall  elect 

for  the  first  year  the  President,  Vice-President, 
Honorary  Secretary  or  Secretaries,  and  Honorary 
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Subscrip- 
tions and 
Expenses. 


Manage- 
ment. 


Treasurer.  The  persons  so  elected  shall  be  styled  the 
Officers  of  the  Society.  They  shall  hold  office  for  one 
year,  but  shall  be  eligible  for  re-election  at  the  Annual 
General  Meeting.  No  Officer,  except  the  Secretary, 
shall  hold  office  for  more  than  two  consecutive  years. 

5.  All  expenses  of  the  Society  shall  be  met  from 
subscriptions  of  the  members  and  from  such  funds  as 
the    Society   may  by   donation   or  otherwise   acquire. 
The  annual  subscription  of  each  member  shall  be  10s., 
but  a  composition  of  £5  shall  constitute  a  life  member. 
No  subscriptions  shall  be  payable  by  honorary  mem- 
bers.     The     subscriptions     and     all     other     property 
acquired   for   the    purposes  of   the    Society    shall   be 
deemed  to  be  vested  in  the  Officers  of  the  Society  as 
trustees  for  the  members.     No  expenditure  shall  be 
made  or  incurred  beyond  the  amount  of  the  funds  in 
the  hands  of  the  Treasurer. 

6.  The  affairs  of  the  Society  shall  be  managed  by 
an  Executive  Committee  consisting  of  the  Officers  of 
the    Society    and    ten    additional    members    elected 
together  with  the  Officers  annually  by  the  members  of 
the  Society  at  its  Annual  General  Meeting.     Subject  to 
the  control  of  any  General  Meeting  and  to  the  provisions 
of  Kule  5  hereof,  the  Executive  Committee  (of  whom 
four  shall  be  a  quorum)  shall  be  entitled  to  take  any 
action  on  behalf  of  the  Society  which  it  shall  hold  to 
be  conducive  to  its  interest.     It  shall  be  its  duty  to 
present   a   report   of   its   proceedings    to   the    Annual 
General  Meeting  of  the   Society.      Casual    vacancies 
among  the  Officers  or  other  members  of  the  Executive 
Committee   may   be  filled   up   by   co-optation   of  the 
Executive  Committee  until  the  next  Annual  General 
Meeting. 

7.  The    Annual   General   Meeting   of   the    Society 
shall  be  held  on  the  10th  day  of  April,  being  the  birth- 
day of   Hugo   Grotius,   or  on  such   other   convenient 
day  in  April  of  each  year  as  the  Executive  Committee 
shall  fix. 
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8.  It    shall   be    in   the    power   of   the    Society   at 
an  ordinary  meeting  to  elect  both  honorary  and  cor- 
responding  members,    whether  of   British   or   foreign 
nationality.      Visitors    may    also    be    invited    by    any 
member  of  the  Executive  Committee  to  attend  any  of 
the  meetings  of  the  Society,  and  the  Executive  Com- 
mittee  may   invite   non-members   to   read   papers,    if 
willing  to  do  so.      It   shall  be  in  the  power  of  the 
Executive  Committee  of  the  Society  to  delegate  repre- 
sentatives to  attend  conferences  at  home  or  abroad 
dealing  with  subjects  within  the  objects  of  the  Society. 

9.  No  one  shall  continue  to  be  a  member  of  the 
Society  whose  subscription  is  more  than  one  year  in 
arrear  unless  an  excuse  satisfactory  to  the  Committee 
is  offered  by  him. 


REPORT    OF   ANNUAL    MEETING 

THE  first  annual  general  meeting  of  the  Society  was  held  at 
1  Mitre  Court  Buildings,  Temple,  E.G.,  on  Monday,  the  10th  of 
April,  1916,  at  4.30  P.M. 

There  were  present  Lord  Keay  (in  the  chair),  Professor  Goudy, 
Dr.  Evans  Darby,  Mr.  G.  G.  Phillimore,  Dr.  Marshall,  Mr.  J.  G. 
Iselin,  Dr.  E.  J.  Schuster,  Judge  Atherley  Jones,  K.C., 
Mr.  J.  E.  G.  de  Montmorency,  Mr.  Sanford  D.  Cole,  Mr.  H.  S.  Q. 
Henriques,  Mr.  Minoru  Maita,  Dr.  Bisschop,  Dr.  Maeterlinck, 
and  the  Hon.  Secretaries,  Dr.  Hugh  H.  L.  Bellot  and  Mr.  Malcolm 
Carter. 

The  following  were  unanimously  elected  officers  of  the 
Society:  Lord  Keay,  President;  Professor  Goudy,  Vice -President; 
Sir  Graham  Bower,  Treasurer;  Dr.  Hugh  H.  L.  Bellot  and 
Mr.  Malcolm  Carter,  Hon.  Secretaries. 

All  the  members  of  the  Executive  Committee  were  also 
elected  unanimously. 

The  reports  of  the  Executive  Committee  and  of  the  Hon. 
Secretaries  were  received  and  the  balance -sheet  approved. 
Certain  alterations  of  and  additions  to  the  Kules  were  adopted. 
Professor  Louis  Eenault  was  unanimously  elected  the  first 
Honorary  Member  of  the  Society. 

Mr.  Iselin  then  delivered  his  address  on  "  The  Personality  of 
Hugo  Grotius." 


INTRODUCTION. 

BY  PROFESSOR  GOUDY,  D.C.L. 

THE  Grotius  Society  has  now  entered  upon  the  second  year  of 
its  activity,  and  has,  it  is  hoped,  established  its  position  among 
societies  devoted  to  the  study  of  the  Law  of  Nations.  The  war 
unhappily  continues,  and  restoration  to  normal  conditions  of  peace 
is  at  the  present  moment  by  no  means  within  view.  The  first 
volume  of  the  papers  read  before  the  Society  was  published,  under 
the  title  Problems  of  the  War,  at  the  beginning  of  last  year, 
and  had  a  gratifying  circulation,  and  the  present  volume  contains, 
with  one  exception,  papers  discussed  by  it  since  that  date.  The 
exception  is  the  article  on  "  The  Treatment  of  Alien  Enemies," 
by  Sir  Ernest  Satow,  which,  though  read  to  members  of  the 
Society  in  1915,  was  antecedent  to  our  actual  foundation.  This 
article,  moreover,  as  well  as  the  one  on  "  War  Crimes  "  by 
Dr.  Bellot,  have  already  been  published  elsewhere  by  the  authors, 
as  mentioned  above  in  the  Preface.  Nevertheless  it  has  been 
thought  proper  to  include  them  in  the  present  volume,  not  only 
on  account  of  their  intrinsic  merits,  but  as  strictly  belonging  to 
the  Transactions  of  the  Society. 

At  our  first  annual  general  meeting,  held  on  April  10,  1916, 
the  birthday  of  Grotius,  Mr.  Iselin  gave  a  brief  sketch  of  some 
features  of  Grotius 's  personality.  Unfortunately  his  remarks 
were  not  written  down  and  were  not  reported,  and  their  author 
has  not  found  himself  in  a  position  to  reproduce  them.  No 
attempt  was  made  by  him  to  estimate  the  character  of  Grotius 's 
writings  nor  the  Grotian  system  as  a  whole  (this,  indeed,  has 
hardly  been  done  satisfactorily  anywhere,  so  far  as  I  know),  and 
it  is  to  be  hoped  that  at  a  future  general  meeting  an  attempt  will 
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be  made  by  one  of  our  members  to  fill  the  gap.  It  may,  however, 
be  permitted  to  me  here  to  make  a  few  observations  in  supplement 
to  what  Mr.  Iselin  said. 

The  more  one  studies  the  life  and  character  of  Hugo  Grotius, 
the  more  is  one  convinced  that  he  must  be  placed  high  on  the 
beadroll  of  fame.  Though  a  lawyer  by  profession,  his  learning 
and  interests  were  far  from  being  confined  to  the  science  of  law. 
He  was  also  a  statesman,  a  philosopher,  a  learned  theologian,  and 
a  great  humanist.  To  those  who  have  read  the  De  Jure  Belli 
ac  Pads  it  is  needless  to  point  out  how  immense  was  his  know- 
ledge of  classical  learning.  Apt  quotations  from  the  Greek  and 
Latin  writers  meet  us  on  almost  every  page,  often  cited,  as  has 
been  credibly  asserted,  from  the  stores  of  his  memory  without 
reference  to  the  texts.  I  had  occasion  recently  to  peruse  a  small 
volume  of  his  Latin  poems — he  was  much  given  to  versification — 
and  though  disposed  at  first  to  regard  them  as  rather  jejune, 
I  soon  changed  my  opinion.  They  show  wonderful  ability ;  some 
of  them  are  veritable  tours  de  force.  They  are  of  all  sorts — 
historical,  dramatic,  elegiac,  epigrammatic.  Among  them  I  may 
mention  a  paraphrase  in  hexameters  of  the  story  of  Jonah  as  given 
in  Holy  Writ— 

"  Bellua  missa  divo  vivum  deprendit  lonam 
Fluctibus  in  mediis  et  vasto  sorbet  hiatu  " ; 

a  paraphrase,  also  in  hexameters,  of  the  title  "  De  rerum 
divisione  "  of  Justinian's  Institutes,  and  a  tragedy  entitled 
Sophomphaneas,  based  on  the  divine  story  of  Joseph  and  his 
brethren.  Some  of  his  poems  have  been  translated  into  English. 
He  is  entitled  to  be  ranked  high  among  the  great  humanists, 
alongside  Erasmus  and  George  Buchanan  and  Heinsius. 

It  is,  however,  with  his  work  as  a  jurist  that  we  are  alone 
here  concerned.  As  great  founder  of  the  modern  Law  of  Nations 
Grotius  was  fortunate  in  writing  at  the  time  he  did.  The  notion 
of  supreme  authority  and  divine  right  of  kings  was  dying  out ;  the 
independent  sovereignty  of  Christian  States,  no  matter  what  the 
form  of  government,  had  become  fully  recognised.  As  has  been 
well  remarked  by  M.  Alvarez,  "  if  International  Law  had  been 
created  in  the  Middle  Ages  it  would  not  have  formulated  the  right 
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of  independence  of  States,  but  would  have  taken  as  its  basis 
dependence  and  submission  to  a  supreme  authority — Pope  or 
Emperor.  For  the  idea  which  then  dominated  was  the  idea  of 
hierarchy."  l  It  was,  then,  on  the  basis  of  the  independence  of 
States  that  Grotius  wrote  his  great  treatise,  De  Jure  Belli  ac 
Pads.  He  was  induced  to  write  it,  as  he  tells  us  in  his  Prolego- 
mena, by  witnessing  the  barbarities  and  horrors  of  the  Thirty 
Years'  War. 

Borrowing  the  phraseology  of  the  Koman  Law,  he,  like  some 
of  his  immediate  predecessors,  derives  the  laws  of  War  and  Peace 
partly  from  jus  naturae  and  partly  from  jus  gentium ;  but  he  uses 
these  terms  in  a  sense  materially  different  from  that  of  the 
Komans.  By  the  Eoman  jurists  of  the  classical  period  jus  naturae 
(or  naturale)  was  generally  used  to  indicate  the  law  which  natural 
reason  has  established  among  men,  and  which  ought  to  be  observed 
as  such  by  all  men,  though  occasionally  it  was  taken  to  mean  the 
instinctive  habits  which  govern  the  actions  of  all  animate  creation. 
But  to  Grotius  it  meant  an  undefined  but  unchangeable  body  of 
law  which  had  its  source  in  human  nature  itself,  and  which  might 
or  might  not  be  in  accordance  with  divinely  revealed  law.  For 
him  the  ultimate  source  of  human  rights  and  duties  is  to  be  found 
in  the  nature  of  man  as  a  reasonable  and  social  being,  and  not  as 
one  governed  merely  by  selfish  desires.  Natural  laws  spring  from 
social  impulses  rather  than  from  the  sense  of  individual 
personality.  As  Hallam  observes,  "  he  [Grotius]  looked  beyond 
the  merely  rational  basis  of  natural  law  to  the  moral  constitution 
of  human  nature."2  Grotius 's  view,  accordingly,  which  makes 
the  foundation  of  government  and  civil  laws  rest  primarily  on  the 
desire  for  social  intercourse,  is  quite  antagonistic  to  that  of 
Hobbes,  who  attributes  it  to  men's  distrust  and  fear  of  each  other, 
and  also  to  that  of  later  philosophers,  who  attribute  it  to  the 
promptings  merely  of  utility.  On  the  other  hand,  jus  gentium, 
which  by  the  Eoman  jurists  was  sometimes  identified  simply  with 
jus  naturae  and  sometimes  as  the  law  arising  out  of  usage  and 
human  necessities,  and  applicable  as  such  to  all  freemen,  meant 

1  La  Codification  du  Droit  International,  1912,  p.  141. 

2  Lit.  of  Europe,  iii.  p.  184. 
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for  Grotius  the  law  governing  the  relations  between  nations  based 
primarily  on  the  law  of  nature,  but  also  in  large  measure  based 
directly  on  customs,  treaties,  and  the  like.  The  laws  of  war,  then, 
in  his  view,  even  though  resting  solely  on  treaties  or  customs, 
must  be  observed  as  part  of  the  jus  gentium. 

It  would  be  easy,  in  the  light  of  our  wider  experience,  to  show 
the  weakness  of  a  number  of  the  dogmas  and  rules  of  the  De  Jure 
Belli  ac  Pacts ;  but  this  is  not  the  place  to  attempt  it.  One  or  two 
points,  however,  may  be  noticed.  Grotius  undoubtedly  placed  too 
high  a  value  on  the  rights  of  belligerents,  and  recognised  as 
legitimate  practices  in  war  (e.g.  the  sack  of  cities  and  devasta- 
tion of  territory)  which  we  would  now  regard  (or  which  at  least 
prior  to  the  present  war  would  have  been  regarded  by  all  publicists) 
as  barbarous.  It  is  true  that  he  often  recommends  restraints 
(temperament a)  upon  these,  but  he  still  regards  them  as  Inter- 
national Law.  One  of  his  most  fundamental  divisions,  on  which 
he  makes  many  practical  consequences  depend — viz.  into  just 
and  unjust  wars  (bellum  justum  et  injustum) — has  ceased  to  be 
followed  by  modern  writers.  How  far  can  the  present  war  be 
regarded  as  justum  in  the  Grotian  sense?  But  it  is  in  relation  to 
the  law  of  neutrality  that  he  is  least  satisfactory.  He  only 
devotes  one  short  chapter  to  it  directly  (Lib.  III.  ch.  xvii.),3  and 
seems  not  to  have  regarded  it  as  within  the  scope  of  his  treatise. 
"  Supervacuum  videri  posset,"  he  says,  "  agere  nos  de  his  qui 
extra  bellum  sunt  positi,  quando  in  hos  satis  constet  nullum  esse 
jus  bellicum."  He  admits  the  rights  of  belligerents  by  natural 
law  to  make  use  of  neutral  territory  for  military  purposes,  and  to 
devastate,  where  necessary,  such  territory,  subject  to  paying  the 
value.  In  short,  a  law  of  neutrality  in  our  modern  sense  (as  we 
see  from  Pufendorf  as  well  as  Grotius)  was  hardly  recognised  at 
all  before  the  eighteenth  century.  The  ancient  Greeks  and 
Romans  had  no  proper  equivalent  for  the  term.  Grotius  usually 
employs  the  word  medius ;  neutrals  are  hi  qui  in  beUo  medii  sunt 
(compare  the  Greek  ol  8ia  /teVov);  but  he  sometimes  uses 
pacati  (those  at  peace).  Other  writers  of  about  the  same  time 
seem  to  prefer  the  negative  term,  non  hostis.  Mediaeval  belli- 

3  See  also  III.  i.  5,  where  the  doctrine  of  contraband  of  war  is  considered. 
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gerents,  indeed,  were  apt  to  treat  any  State,  which  did  not  give 
them  assistance,  as  an  enemy.  It  is  pleasant  to  reflect  that,  in 
the  law  of  nations  of  to-day,  this  has  become  greatly  altered; 
neutrality  has  become  a  well-defined  status,  and  the  rights  and 
duties  of  neutrals  are  treated  as  of  not  less  importance  than  those 
of  belligerents.  And  it  may  be  confidently  expected  that  in  the 
further  progress  of  our  science  this  will  become  more  and  more 
markedly  the  case. 

Another  matter  on  which  the  De  Jure  Belli  ac  Pads  is  open  to 
criticism  is  the  too  great  emphasis  which  is  laid  upon  the  rights  of 
States  as  separate  entities.  The  notion  of  solidarity  or  inter- 
dependence among  them — a  so-called  "family  of  nations" — one  of 
the  most  hopeful  marks  of  progress  to-day  in  the  Law  of  Nations — 
was  strange  to  the  writers  of  the  seventeenth  century,  and  Grotius 
was  so  far  the  child  of  his  age.  Nevertheless  he  did  not  wholly 
ignore  it.  In  at  least  one  passage  (Lib.  II.  cap.  23,  sec.  8, 
art.  4)  he  directly  refers  to  it,  and  says  that  Congresses  of 
Christian  Powers  would  become  almost  necessary  in  which  quarrels 
among  nations  could  be  decided  by  non-belligerent  Powers,  and 
measures  be  taken  to  compel  the  belligerents  to  agree  to  peace 
on  equitable  terms. 

It  is  interesting  to  notice  that  Grotius  took  the  view  that  the 
system  of  permanent  embassies,  which  had  become  to  some 
extent  established  in  his  time,  were  useless  (Lib.  II.  cap.  18, 
sec.  3,  2).  Oppenheim  thinks  that  in  this  he  was  "  short- 
sighted." 4  But  may  we  not  perhaps  say  on  the  contrary  that  he 
was  far-sighted?  Permanent  embassies  have  been  in  the  past 
and  are  still,  some  people  think,  not  uncommonly  hotbeds  of 
intrigue,  mostly  devoted  to  the  object  of  aggrandising  the  power 
of  their  respective  sovereigns.  Their  work  is  done  in  the  dark, 
and  they  are  too  often  the  cause  of  secret  treaties  and  under- 
standings being  entered  into  for  aggressive  purposes.  It  will  be 
for  history  to  say  how  far  they  have  been  responsible  for  the 
outbreak  of  the  present  war.  Would  not  properly  trained  consuls 
(being  nationals  of  the  country  they  represent),  with  slightly 
extended  powers,  sufficiently  perform  in  most  cases  ordinary 

4  International  Law,  I.  p.  438. 
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diplomatic  requirements?  In  important  cases  of  controversy 
special  envoys  could  be  employed. 

Rarely  does  any  scientific  book,  expounding  new  ideas,  escape 
detraction,  and  the  De  Jure  Belli  is  no  exception.  Though  its 
triumph  at  the  bar  of  history  has  been  undoubted,  it  has  been 
sometimes  severely  attacked  in  respect  of  its  form  and  arrange- 
ment, especially  on  the  ground  of  prolixity  and  want  of 
symmetry.  In  these  criticisms  there  is  some  truth,  but  more 
exaggeration.  Grotius  being,  in  a  sense,  founder  of  a  system, 
desired  to  buttress  it  by  appeal  to  authorities  as  much  as  possible. 
He  therefore  ransacked  the  writers  of  antiquity — poets,  philo- 
sophers, theologians,  jurists,  and  others — for  statements  that  he 
thought  would  lend  colour  and  weight  to  his  arguments.  He  has 
drawn  from  the  rich  stores  of  the  Greek  and  Latin  classics,  from 
the  Old  and  New  Testaments,  from  Hebrew  commentators,  from 
the  Church  Fathers  and  Councils  and  Canonists,  from  the 
Scholastics,  from  the  texts  of  the  Roman  and  later  Civil  Law, 
and  to  a  small  extent  from  predecessors,  such  as  Albericus  Gentilis, 
who  had  written  on  the  Laws  of  War.  These  are  his  written 
sources,  as  he  tells  us  in  his  Prolegomena.  But  in  citing  them 
he  has,  as  is  generally  admitted,  been  too  lavish,  and  has  over- 
laden his  subject-matter.  The  attention  of  the  reader  is  apt  to 
become  distracted,  not  to  say  confused,  by  too  numerous  references 
to  literary  and  philosophic  and  other  texts,  not  always  quite  to 
the  point.  Nor  is  our  author  always  free  from  the  charge  of 
inconsistency  of  statement,  particularly  as  regards  the  use  of  the 
terms  jus  naturae  and  jus  gentium.  Nevertheless,  despite  these 
and  some  other  defects,  the  De  Jure  Belli  ac  Pads  remains  one  of 
the  world's  great  books,  and  its  hold  upon  the  admiration  of  the 
learned  world  is  not  likely  to  diminish.5 

Of  the  problems  discussed  in  the  present  volume,  all  are  of 
importance,  and  will  have  to  be  dealt  with  in  any  future  attempt 
to  re-establish  and  codify  the  Law  of  Nations.  It  would  be 
presumptuous  on  my  part  to  attempt  in  this  brief  Introduction  to 
survey  the  papers  of  the  several  contributors,  and  I  shall  content 


5  Apart  from  the  De  J.  B.  ac  P.,  the  liberal  and  broad-minded  views  of 
Grotius  are  well  shown  by  bis  famous  tractate  Mare  Liberum. 
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myself  with  a  few  observations.  I  venture  to  think  that  all  of 
the  articles  will  be  found  on  perusal  to  be  valuable,  and  that  the 
writers  have  not  failed  to  throw  light  on  the  topics  with  which 
they  respectively  deal.  It  will  be  seen  that  several  of  the  writers 
have  adopted  the  plan  of  appending  a  questionnaire  at  the  end  of 
their  papers,  raising  specific  points  connected  with  the  subject- 
matter.  .This  plan  has  commended  itself  to  the  Society,  and  was 
followed  by  Sir  John  Macdonnell  in  his  valuable  article  on 
'  Blockade  "  in  our  first  volume.  It  is  obviously  convenient  for 
bringing  to  a  focus  of  discussion  controversial  points  involved  in 
the  paper,  and  it  is  to  be  hoped  that  it  will  be  continued  in  the 
future.  The  article  by  Dr.  Schuster  on  "  The  Nationality  of 
Companies  "  may  perhaps  be  thought  to  belong  properly  to  the 
domain  of  Private  International  Eights  rather  than  to  the  Law  of 
Nations ;  but,  as  the  writer  justly  contends,  it  is  not  out  of  place 
here.  It  is  impossible  in  a  work  dealing  with  the  Law  of  Nations 
as  a  whole  to  avoid  discussing  the  principles  of  nationality  and 
domicil.  For  States  are  made  up  of  individuals  who  are  either 
natives  of,  or  domiciled  or  resident  within,  the  territory,  and 
though  the  determination  of  their  rights  is  of  course  a  matter 
of  internal  order  and  private  law,  the  conflicts  to  which 
different  national  systems,  affecting  the  status  of  naturalised  or 
unnaturalised  subjects,  may  give  rise,  are  of  much  importance  for 
International  Law.  Accordingly,  writers  on  the  Law  of  Nations 
do  not  hesitate  to  deal  with  nationality  and  domicil  in  their 
treatises.  But  a  corporation,  which  is  by  fiction  of  law  a  person, — 
can  it  have  a  nationality  or  domicil?  And,  if  so,  by  what  tests 
are  these  to  be  determined?  And  in  time  of  war,  what  are  the 
rights  of  a  trading  corporation  to  carry  on  business  in  enemy 
territory,  supposing  it  was  originally  created  in  that  territory  but 
its  membership  is  enemy  ?  These  and  similar  questions  relating  to 
trading  corporations  form  the  subject  of  Dr.  Schuster's  paper,  and 
they  are  not  a  little  complicated.  Certainly  our  present  volume 
would  have  been  much  the  poorer  had  it  not  included  this  valuable 
contribution. 

For  the  paper  entitled  "  La  Belligerance  dans  ses  Rapports  avec 
la  Violation  de  la  Neutralite  "  we  are  indebted  to  one  of  our 
correspondent  members,  M.  de  Visscher,  Professor  of  International 
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Law  at  the  University  of  Ghent,  a  University  which,  as  we  know, 
has  been  recently  mishandled  in  the  most  insolent  way  by  the 
Germans.  It  is  the  aim  of  the  writer  to  show,  in  reply  to  some 
recent  argumentations  of  German  and  other  publicists,  that  the 
invasion  of  Belgium  was  juridically  an  international  wrong,  and 
would  justify — nay,  called  for — the  intervention  of  neutral  Powers 
both  in  respect  of  the  treaties  of  1831  and  1839,  and  of  the  common 
law  of  neutrality  as  fortified  by  Convention  V.  of  the  last  Hague 
Conference.  Belgium  could  not,  it  is  maintained,  be  forced  into 
the  position  of  a  belligerent,  when  she  did  no  more  than  endeavour 
to  observe  her  duties  of  neutrality.  Consequently,  Germany's 
occupation  of  Belgium  is  not  a  legal  occupation  in  International 
Law,  and  gives  that  country  no  rights  as  belligerent.  The  thesis 
is  maintained  with  thorough  knowledge  of  the  facts  and  logical 
acuteness,  and  involves  some  interesting  problems. 

The  whole  collection  of  papers  clearly  show  how  manifold  have 
been  the  violations  of  International  Law  since  the  commencement 
of  the  war,  and  how  manifold  are  the  new  questions  that  will  have 
to  be  answered  after  its  termination.  The  most  important  event 
since  the  publication  of  our  first  volume,  formally  at  least,  has 
been  the  total  abandonment  of  the  Declaration  of  London  by 
England  and  France.  I  say  formally,  because,  as  we  know,  a 
good  while  before  our  Order  in  Council  abandoning  it — issued  last 
July — a  great  part  of  it  had  already  ceased  to  be  observed  by  the 
several  belligerents.  I  ventured  to  say  in  my  Introduction 
to  Volume  I.  that  it  had  been  even  then  "scrapped."  Never 
having  been  ratified  by  Great  Britain,  it  admittedly  never  was,  as 
such,  binding  on  us,6  and  one's  only  regret  is  that  we  should  have 
declared  our  adhesion  to  it,  subject  to  slight  modification,  at  the 
beginning  of  the  war. 

So  far  as  this  country  is  concerned,  one  of  the  most  vital 
matters  just  now  is  the  organised  destruction  of  merchantmen 

6  Strictly  speaking,  the  same  want  of  binding  authority,  as  regards  all  the 
belligerents,  must  be  attributed  to  the  Hague  Conventions  of  1907  relative  to 
the  laws  of  war,  in  respect  of  the  not  unreasonable  provision  that  if  not  binding 
on  all  the  belligerents  they  are  binding  on  none,  and  the  fact  that  Serbia  and 
one  or  two  other  of  the  belligerents  have  failed  to  ratify  them  (see  Conven- 
tion IV.  art.  2).  It  is  certain  that,  though  still  daily  invoked,  the  Conventions 
of  the  Hague  are  actually  violated  more  or  less  every  day. 
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by  submarines.  Have  merchantmen  the  right  to  use  arms  in 
self-defence?  The  balance  of  international  authority  prior 
to  the  war  was  in  favour  of  such  right  of  self-defence.  To 
defend  oneself  and  one's  property  against  attack  is  a  fundamental 
right;  it  is  a  law  of  nature.  As  Paulus  says  in  the  Digest,7  "  to 
resist  force  by  force  is  permitted  by  every  law  and  custom. ' '  That 
the  captain  and  crew  of  merchantmen  so  defending  themselves 
should,  if  captured,  be  treated  as  francs-tireurs  seems  wholly 
inadmissible.  The  analogy  of  civilians  in  land  warfare  does  not 
hold  good,  because  the  persons  and  property  of  such  civilians  are 
not  open  to  attack,  and  so  long  as  they  remain  quiescent  they  are, 
or  ought  to  be,  left  undisturbed.  Great  Britain  has  contended 
that  a  merchant  vessel's  right  to  use  arms  in  self-defence  is 
sanctioned  by  immemorial  custom ;  and  Germany  prior  to  the  war 
recognised  the  same  rule.  The  question  was  to  some  extent 
discussed  at  the  meeting  of  the  Institut  de  Droit  International  at 
Oxford  in  1913,  and,  though  there  was  a  difference  of  opinion, 
the  rule  was  adopted  by  a  distinct  majority  that,  while  a  merchant- 
man cannot  legitimately  take  any  aggressive  action,  it  is  within 
its  rights  in  defending  itself  against  attack,  and  its  personnel  in 
the  latter  case  is  not  liable  to  punishment  if  captured.  But,  of 
course,  the  determination  of  what  is  aggressive  action  in  a  concrete 
case  will  often  be  hard  to  determine.  Would  a  formal  summons 
to  stop  and  submit  to  search  be  regarded  as  an  attack  by  the 
warship  justifying  an  attempt  on  the  part  of  the  merchantman 
to  sink  it  by  gunfire  or  to  ram  or  torpedo  it?  How  far,  again, 
neutral  countries  are  justified  in  treating  armed  merchantmen  as 
ships  of  war  and  refusing  them  the  rights  of  private  vessels  has 
hardly  been  dealt  with  by  international  writers  anywhere. 

The  last  article  in  our  present  volume,  kindly  contributed  by 
Sir  Walter  Phillimore,  focuses  and  explains  a  number  of  these 
points,  and  in  Vol.  I.  they  were  discussed  to  some  extent  in 
papers  by  Dr.  Lawrence  and  Mr.  Carter,  and  by  Dr.  Bellot;  but 
there  are  many  difficult  questions  connected  with  them  which  will 
require,  and  it  is  hoped  will  receive  in  due  time,  examination  by 
our  Society. 

*  Dig.  IK.  2,  45,  2. 
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WAR,  which  until  a  year  ago  had  shown  a  tendency  towards  the 
diminution  of  savagery,  as  compared  with  what  had  been 
customary  during  the  period  ending  with  the  downfall  of 
Napoleon  I.,  seems  to  have  reverted  to  its  earlier  character.  To 
put  to  the  sword  the  garrison  of  a  town  taken  by  assault  and  to 
deliver  the  civilian  inhabitants  to  pillage  and  outrage,  which  were 
permitted  by  the  code  of  both  Napoleon  and  Wellington,  was  no 
longer  held  to  be  justified.  The  Geneva  Convention  had  laid  down 
rules  for  the  merciful  treatment  of  the  wounded.  The  Declaration 
of  St.  Petersburg  had  prohibited  the  use  of  explosive  bullets,  and 
formulated  the  principle  that  arms  which  uselessly  aggravate  the 
sufferings  of  disabled  men  or  render  their  death  inevitable  ought 
not  to  be  employed.  In  1899  an  elaborate  set  of  regulations  for 
the  conduct  of  war  on  land  was  adopted,  and  was  reaffirmed  in 
1907.  Projectiles,  the  sole  object  of  which  is  the  diffusion  of 
asphyxiating  or  deleterious  gases,  were  prohibited  by  a  resolution 
passed  in  1899;  likewise  bullets  which  expand  or  flatten  easily  in 
the  human  body,  and  the  discharge  of  projectiles  and  explosives 
from  balloons.  The  bombardment  by  naval  forces  of  undefended 
ports,  towns,  villages,  dwellings,  or  buildings  was  forbidden  in 
1907 ;  and  this  prohibition  was  extended  to  the  attack  or  bombard- 
ment of  such  places  by  any  means  whatever. 

There  was  every  reason,  consequently,  to  expect  that,  when 
the  war  for  which  the  Continental  Powers  had  been  preparing, 
either  offensively  or  defensively,  for  years  past  should  at  last  break 
out,  it  would  be  conducted  with  due  observance  of  the  dictates  of 
humanity  and  of  international  agreements.  Yet,  in  no  war  of 
former  times  has  the  world  witnessed  such  indefensible  innova- 
tions in  the  practice  of  a  civilised  nation.  The  indiscriminate 
sowing  of  mines,  both  anchored  and  drifting,  on  the  high  seas, 
without  warning  to  neutrals  of  their  position;  the  sinking  of 
merchant  ships  without  notice  by  submarines  and  without  distinc- 
tion of  belligerent  or  neutral;  the  bombardment  of  undefended 
coast  towns,  the  wilful  destruction  of  ancient  architectural 
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monuments,  the  killing  of  civilians  of  both  sexes  and  of  all  ages, 
the  use  of  dirigible  balloons  and  aeroplanes  for  dropping  bombs  on 
open  towns,  the  discharge  of  asphyxiating  and  torture-inflicting 
gases  against  the  enemy  troops,  and  other  violations  not  only  of 
international  law  but  even  of  international  compacts  almost  before 
the  ink  with  which  they  were  written  was  dry — all  these  things 
are  quite  new. 

Our  memories  are  short,  and  familiarity  with  past  history  is  the 
privilege  of  a  small  minority.  Few  are  probably  aware  that  the 
refusal  to  allow  enemy  aliens  to  withdraw  to  their  own  country  on 
the  outbreak  of  hostilities,  the  treatment  as  prisoners  of  war  of 
foreigners  living  peaceably  and  pursuing  their  ordinary  callings 
without  reason  to  apprehend  risk  to  their  persons  or  property,  are 
contrary  to  the  principles  consecrated  by  an  endless  succession  of 
treaties  beginning  more  than  two  and  a-half  centuries  ago,  and 
opposed  to  the  doctrines  hitherto  taught  by  writers  on  International 
Law.  If  the  doctrine  of  *  the  nation  in  arms  '  is  to  be  regarded  as 
justifying  such  a  measure,  then  it  cannot  but  be  lamented  that  a 
theory  of  patriotic  duty  should  unconsciously  have  caused  man- 
kind to  revert  to  a  condition  approximating  to  barbarism,  which 
cannot  but  have  a  prejudicial  effect  on  the  ordinary  intercourse  of 
nations  when  peace  is  restored,  and  justify  the  ancient  law  of 
communities  which  refused  to  hold  any  relations  whatever  with 
the  peoples  outside  their  own  borders. 

The  writer  does  not  propose  to  go  back  to  the  times  before  the 
birth  of  International  Law,  but  limits  himself  to  the  provisions 
of  such  treaties  bearing  on  the  position  of  enemy  aliens  on  the 
outbreak  of  war  as  are  accessible  at  the  moment.  The  earliest  of 
these  is  the  treaty  of  the  Pyrenees  between  France  and  Spain  of 
November  7,  1659,  Art.  XXIV.  of  which  runs  as  follows: 

"  In  order  better  to  assure  for  the  future  commerce  and  friendship  between  the 
subjects  of  the  said  Kings,  for  the  greater  advantage  and  convenience  of  their 
kingdoms,  it  has  been  agreed  that  should  any  rupture  hereafter  occur  between 
the  two  crowns  (which  God  forbid)  six  months'  time  shall  always  be  given  to 
the  subjects  of  both  parties  to  withdraw  and  transport  their  property  and  persons 
whithersoever  they  may  think  fit ;  which  they  shall  be  permitted  to  do  with  all 
liberty,  without  its  being  permitted  to  cause  them  any  hindrance,  nor  to  proceed 
during  the  said  time  to  any  seizure  of  the  said  property,  still  less  to  the  arrest 
of  their  persons."  1 

An  almost  identical  article  was  inserted  in  the  treaty  of  friend- 
ship, alliance,  commerce,  and  navigation  between  France  and 
Holland  of  April  27,  1662, 2  and  again  in  the  treaty  of  peace  and 


1  Vast.,  "  Grands  Traites  du  regne  de  Louis  XIV.,"  i.  104,  105. 
a  Dumont,  t.  ii.  part  ii.  p.  413. 
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commerce  of  13/23  May,  1667,  between  Great  Britain  and  Spain. 
In  Art.  XXXVI.  of  the  latter  we  read  that : 

"  If  hereafter,  which  God  forbid  !  any  rupture  should  occur  between  the  said 
allies  [i.e.  Great  Britain  and  Spain]  six  months  will  be  given  to  the  subjects 
of  both  parties  to  withdraw  their  merchandise  and  effects,  without  its  being 
allowed  to  inconvenience  or  disturb  them  by  any  arrestation  (arr£t)  of  their 
persons  or  property  during  the  said  period."3 

The  treaty  of  peace  between  France  and  Holland  signed  at 
Nymegen  August  10,  1678, 4  which  has  the  same  provision,  seems 
to  come  next  in  order  of  time.  At  the  Congress  of  Eyswyk  in 
1697,  in  the  Dutch  treaty  of  peace,5  the  days  of  grace  were 
extended  to  nine  months.  But  Art.  XII.  of  the  treaty  with 
England6  stipulates  that,  if  war  should  break  out  between  the 
contracting  parties,  the  ships,  merchandise  and  all  kinds  of 
movable  goods  of  either  party,  which  shall  be  found  in  the 
dominions  of  the  adverse  party,  shall  not  be  confiscated  or  brought 
under  any  inconveniency,  but  six  months  shall  be  allowed  to  the 
subjects  of  both  Kings  to  carry  away  the  aforesaid  goods  and  any- 
thing else  that  is  theirs,  without  any  molestation.7  This  clearly 
implies  freedom  to  remain  for  six  months  without  personal  moles- 
tation. Art.  XXVI.  of  the  treaty  with  Spain8  also  stipulates  for 
six  months,  and  distinctly  exempts  subjects  of  both  parties  from 
personal  arrest. 

The  commercial  treaty  of  Utrecht,  April  11,  1713,  Art.  II.,  of 
similar  tenor,  is  more  explicit,  as  it  expressly  says  that  it  shall 
not  be  permitted  to  arrest  or  seize  their  persons  ("  sans  qu'il 
soit  permis  d'arreter,  ni  de  saisir  leurs  personnes  ").  The  com- 
mercial treaty  between  France  and  Holland  of  the  same  date, 
Art.  XLL,  allows  nine  months'  freedom  from  arrest,  while  the 
treaty  of  peace  between  Great  Britain  and  Spain  of  2/13  July,  1713, 
accords  six  months'  grace.  Nevertheless,  by  the  Spanish -declara- 
tion of  war  against  Great  Britain  in  1739  all  British  subjects,  not 
naturalised,  in  public  employ  or  engaged  in  mechanical  callings, 
were  ordered  to  quit  Spain  immediately,  and  all  their  property 
was  to  be  seized — a  manifest  violation  of  the  existing  treaty. 

Passing  over  three  commercial  treaties  made  by  Great  Britain 
with  Morocco  in  1721,  and  with  Tripoli  and  Tunis  in  1751,  we  find 
in  1766  a  commercial  treaty  between  Great  Britain  and  Eussia, 
by  Art.  XII.  of  which  a  year  is  granted:  "  les  personnes,  les 
vaisseaux  et  les  merchandises  ne  s-eront  pas  de"tenues  ni 


.,  "Grands  Traites  du  regne  de  Louis  XIV.,"  i.  104,  105. 
4  Vast.,  op.  cit.,  ii.  59.  'Ibid.,  195.  albid.,  210. 

Abbreviated  from  Jenkinson,  i.   303.  'Vast.,  ii.   224. 
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confisqu^es. "  '  This  was  repeated  word  for  word  in  Art.  XII. 
of  the  treaty  of  commerce  of  10/21  February,  1797. 10 

Art.  XX.  of  the  treaty  of  February  6,  1778,  between  the  French 
King  and  the  United  States,  gives  six  months  to  merchants  to 
collect  and  transport  their  merchandise.  Art.  XXXV.  of  the 
treaty  of  8/19  October,  1782,  between  Kussia  and  Denmark,  pro- 
vides that  "  on  n'arretera  point  les  personnes,  ni  ne  confisquera  lea 
na vires  et  les  biens  des  sujets,"  but  that  they  shall  have  at  least 
a  year  to  dispose  of  their  property,  and  for  this  purpose  may  betake 
themselves  whithersoever  they  think  fit.11  A  similar  article  in  the 
treaty  between  the  United  States  and  Sweden,  dated  April  3,  1783, 
allows  nine  months;  "  nor  shall  any  one  seize  their  effects,  and 
much  less  their  persons,  during  the  said  nine  months." 
Art.  XXVII.  of  the  manifesto  of  Catherine  II.  of  September,  1785, 
and  Art.  XXIX.  of  the  manifesto  of  Joseph  II.  of  November,  1785, 
forming  together  the  treaty  of  commerce  between  the  two 
Empires,13  exempt  subjects  from  arrest,  and  grant  a  year  for  the 
disposal  of  their  property,  and  freedom  to  depart  whithersoever 
they  may  desire ;  and  this  provision  is  to  extend  to  persons  in  the 
naval  or  military  service  of  the  other  party.  Art.  XLV.  of  the 
commercial  treaty  of  December  31,  1786  (January  11,  1787), 
between  Kussia  and  France  contains  the  same  stipulations,  except 
that  the  words  "  naval  and  military  "  are  omitted  before 
"  service."  14 

The  most  explicit  form  of  such  an  article  is  Art.  XXVI.  of  the 
treaty  of  November  19,  1794,  between  the  United  States  and  Great 
Britain  (amity,  commerce,  and  navigation),  ratified  by  President 
Washington  August  14,  1795,  which  was  repeated  in  Art.  XX. 
of  a  similar  treaty  between  those  Powers  signed  in  London 
December  31,  1806.  Although  this  treaty  was  not  ratified,  the 
article  may  be  cited  as  an  example  of  what  was  considered  at  the 
time  to  be  right  and  proper.  The  principal  portion  (British  and 
Foreign  State  Papers,  i.  1201)  runs  as  follows : 

"If  at  any  time  a  rupture  should  take  place  (which  God  forbid)  between  His 
Majesty  and  the  United  States,  the  Merchants  and  others  of  the  two  nations, 
residing  in  the  Dominions  of  the  other,  shall  have  the  privilege  of  remaining 
and  continuing  their  trade,  so  long  as  they  do  it  peaceably  and  commit  no 
offence  against  the  laws ;  and  in  case  their  conduct  should  render  them  sus- 
pected, and  the  respective  governments  should  think  proper  to  order  them  to 
remove,  the  term  of  twelve  months  from  the  publication  of  the  Order  shall  be 


*F.  de  Martens,  "  Becueil  des  Trait£s,"  etc.,  ix  (x),  p.  251;  Jenkinson,  iii. 
229,  English  translation.  "Ibid.,  399. 

"Jenkinson,  iii.  295-6;  English  translation,  p.  281.  ialbid.,  iii.  326. 

14  F.  de  Martens,  "  Recueil,"  ii.  167,  183. 
.,  xiii.  232. 
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allowed  them  for  that  purpose,  to  remove  with  their  families,  effects  and 
property ;  but  this  favour  shall  not  be  extended  to  those  who  shall  act  contrary 
to  the  established  laws." 

In  Hall's  "  International  Law,"  4th  edition,  a  list 15  was  given 
of  such  treaties,  including  nineteen  more  concluded  between  1801 
and  1890.  Among  the  signatories  we  find  the  United  States, 
Germany,  Great  Britain,  Italy,  France,  and  Kussia.  It  may, 
however,  be  observed  that  none  of  these  treaties  were  concluded 
between  Great  Powers  on  both  sides.  On  the  whole  it  may  be 
inferred  that  down  to  five-and-twenty  years  ago  governments  con- 
templated treating  enemy  aliens  with  forbearance  and  even 
generosity  during  good  behaviour,  neither  expelling  them  from  the 
territory  nor  treating  them  as  prisoners  of  war. 

The  solitary  exception  to  what  had  come  to  be  regarded  as  a 
general  rule  was  the  order  given  by  Napoleon  in  1803,  six  days 
after  the  declaration  of  war  by  England,  to  arrest  at  once  all 
Englishmen  without  exception,  and  detain  them  as  prisoners  of 
war,  in  spite  of  the  earnest  remonstrances  of  Junot,  who  went  so 
far  as  to  remind  him  that,  when  Lord  Whitworth  quitted  Paris, 
solemn  assurances  of  security  had  been  given  to  the  English  who 
remained.16  The  pretext  was  that  two  French  merchantmen  had 
been  captured  off  the  Breton  coast  prior  to  the  declaration  of  war ; 
which  was  not  the  fact,  for  the  declaration  of  war  was  on  May  16, 
and  the  capture  took  place  on  May  20.  Napoleon  also  pretended 
that  the  British  militia  system  rendered  this  a  measure  of  neces- 
sary precaution.  Hitherto  no  impartial  historian  has  sought  to 
defend  Napoleon's  action,  which  he  was  probably  induced  to  take 
by  his  undisguised  personal  hatred  of  the  English  nation.  Whether 
Barere's  proposal,  in  August,  1793,  to  arrest  all  subjects  of  Powers 
at  war  with  France,  not  domiciled  before  July  14,  1789,  was  acted 
on,  we  do  not  know. 

As  regards  modern  practice,  the  writer  is  old  enough  to  remem- 
ber the  Crimean  war.  Relatives  of  his,  Russian  subjects  then 
residing  and  carrying  on  business  in  London,  were  not  disturbed. 
British  subjects  were  allowed  to  remain  in  Russia,  and  had  liberty 
to  leave  at  any  time  during  the  war.  In  1859  French  and 
Piedmontese  subjects  were  allowed  to  remain  in  Austria 
unmolested  during  the  war,  as  long  as  they  behaved  themselves 
properly.  At  the  outset  of  the  war  of  1870,  Prussian  subjects 
were  accorded  permission  to  remain  in  France  during  good 
behaviour.  Further  on  will  be  found  a  quotation  from  Hall  refer- 
ring to  the  subsequent  partial  withdrawal  of  this  permission. 


15  This  list  was  omitted  from  the  fifth  and  sixth  editions  of  Hall. 
16 "  Memoirs  of  Mme.  Junot,"  hi.  417. 
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In  April,  1897,  Turkey  decreed  the  expulsion  of  Hellenic 
subjects,  but  it  was  never  put  into  practice.  In  August,  1915, 
however,  the  Turks,  after  having  undertaken  to  allow  Italian 
subjects  to  leave  Asia  Minor,  withdrew  the  permission ;  and  this 
action  was  one  of  the  grounds  for  the  subsequent  Italian  declaration 
of  war. 

In  1904  the  Japanese  Government  accorded  to  Kussian  subjects 
complete  liberty  of  choice  between  remaining  and  withdrawing, 
during  good  behaviour,  but  reserved  to  itself  the  right  of  imposing 
restrictions  as  regarded  place  of  residence  and  moving  about  the 
country,  if  found  necessary.17  It  appears,  however,  that  Japanese 
subjects  residing  in  the  Kussian  territories  in  Eastern  Asia  did  not 
receive  similar  liberal  treatment.  It  may  be  observed  that  the 
number  of  Russian  subjects  in  Japan  was  not  large,  while  the 
Japanese  subjects  in  Russian  Manchuria  and  the  leased  territory 
in  Chinese  Manchuria  exceeded  5,000,  most  of  whom  were  with- 
drawn by  the  Japanese  Government  on  its  own  initiative  before 
the  commencement  of  hostilities.  The  writer  has  not  been  able 
to  find  any  Russian  declaration  on  this  subject  in  1904.  During 
the  Italo-Turkish  war,  the  Porte  notified  its  intention  of  expelling 
Italian  subjects.  The  original  date  announced  was  postponed, 
but  the  decision  was  eventually  carried  out  in  part. 

Lastly,  what  do  recent  writers  of  repute  on  International  Law 
say  on  this  subject?  We  take  first  the  5th  edition  of  Hall  (1904). 
On  page  393  he  says  : 

"  There  can  be  no  doubt  that  a  right  of  detention  no  longer  exists,  except  when 
persons  have  wilfully  overstayed  a  period  granted  to  them  for  withdrawal,  and 
in  the  case  of  persons  whose  conduct  or  the  magnitude  of  whose  importance  to 
their  State  afford  reasons  for  special  treatment ;  perhaps  [our  italics]  also  in 
the  case  of  persons  belonging  to  the  armed  forces  of  their  country." 

Permission  to  remain  was  given  by  the  British  Government 
in  1756  to  French  persons  then  in  the  country,  and  again  in  1762 
to  Spanish  subjects. 

"But  (says  Hall)  in  recent  wars  express  permission  has  always  been  given; 
and  the  sentiment  of  the  impropriety  of  expulsion  has  of  late  become  so  strong 
that,  when  in  1870  the  government  of  the  National  Defence  in  France  so  far 
rescinded  the  permission  to  remain  which  was  accorded  to  enemy  subjects  at 
the  beginning  of  the  war  as  to  expel  them  from  the  department  of  the  Seine, 
and  to  require  them  either  to  leave  France  or  retire  to  the  south  of  the  Loire, 
it  appeared  to  be  generally  thought  that  the  measure  was  a  harsh  one " 
(Ib.,  p.  393). 


Ariga,  "  La  Guerre  Russo-japonaise,"  p.  37. 
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Westlake  in  1907  laid  it  down  that 

"  the  system  of  the  treaties  may  therefore  be  deemed  to  amount  to  a  general 
agreement,  on  the  part  of  governments,  that  modern  international  law  forbids 
making  prisoners  the  persons  ...  of  enemy  subjects  in  the  territory  at  the 
outbreak  of  war,  or,  saving  the  right  of  expulsion  in  case  of  apprehended  danger 
to  the  State,  refusing  them  the  right  of  continuous  residence  during  good 
behaviour."  18 

Ullmann,  a  very  respectable  professor  of  International  Law 
at  Munich,  in  his  revised  edition  of  1908,  expressed  the  opinion 
that 

"  Expulsion  can  be  employed  against  the  subjects  of  the  enemy  state,  but  this 
measure  must  be  so  executed  that  a  suitable  delay  is  offered  to  those  affected 
by  it  for  winding  up  their  affairs.  In  earlier  times  it  also  happened  that  persons 
liable  to  military  service,  especially,  were  prevented  from  returning  to  their 
native  land  "  (p.  474). 

Evidently  he  inclines  to  disapprove  of  the  detention  of  persons 
liable  to  military  or  naval  service. 

It  is  in  the  6th  edition  of  Hall,  edited  fifteen  years  after  his 
death  by  Mr.  J.  B.  Atlay,  that  we  find  the  following  paragraph 
inserted,  modifying  the  last  clause  of  the  passage  already  quoted 
from  our  best  modern  English  authority : 

"  Now  that  the  liability  of  the  whole  male  population  to  military  service  has 
become  the  almost  universal  rule  on  the  continent  of  Europe,  this  latter  excep- 
tion has  assumed  a  new  aspect.  The  peaceably  engaged  foreign  resident  is,  in 
the  majority  of  cases,  a  trained  soldier,  belonging  to  one  class  or  the  other  of 
the  reserve ;  he  quits  the  country  in  which  he  is  employed  in  civilian  pursuits 
to  rejoin  the  colours  of  the  nation  with  which  it  is  at  war.  It  may  be  matter 
of  policy  to  allow  him  to  do  so,  and  it  may  be  difficult  to  ascertain  whether  the 
individual  foreigner  is  still  liable  to  military  service ;  but  there  can  be  no 
obligation  on  a  government  to  permit  the  departure  of  enemy  soldiers  found 
upon  its  territory  at  the  outbreak  of  hostilities  "  (p.  386). 

But  surely  the  liability  of  the  whole  male  population  to  military 
service  had  become  "  the  almost  universal  rule  on  the  continent  " 
a  good  many  years  before  1909,  even  before  1880,  when  the  first 
edition  appeared. 

Our  last  quotations  will  be  from  Prof.  Oppenheim.  In  the 
2nd  edition  (1912)  of  his  justly  valued  treatise  on  International 
Law,  he  states  the  principle  thus : 

"  It  may  safely  be  maintained  that  there  is  now  a  customary  rule  of  Inter- 
national Law,  according  to  which  all  such  subjects  of  the  enemy  as  have  not 
according  to  the  Municipal  Law  of  their  country  to  join  the  armed  forces  of 
the  enemy  must  be  allowed  a  reasonable  period  for  withdrawal.  On  the  other 


18  "  International  Law,"  Part  ii.  p.  42. 
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hand,  such  enemy  subjects  as  are  active  or  reserve  officers,  or  reservists,  and 
the  like,  may  be  prevented  from  leaving  the  country  and  detained  as  prisoners 
of  war ;  for  the  principle  of  self-preservation  must  justify  belligerents  in  refusing 
to  furnish  each  other  with  resources  which  increase  their  means  of  offence  and 
defence  "  (ii.  131). 

Again,  in  the  preface  to  Mr.  K.  F.  Koxburgh's  recent  volume 
on  "  The  Prisoners  of  War  Information  Bureau  in  London,"  the 
same  judicious  authority  says  that 

"  the  discussions  at  the  Second  Hague  Peace  Conference  of  1907  .  .  .  make  it 
quite  clear  that  it  was  considered  inadmissible  to  imprison  subjects  of  the  enemy 
who  at  the  outbreak  of  war  are  on  the  territory  of  belligerents.  However,  this 
discussion  did  not  touch  upon  the  treatment  of  such  enemy  civilians  on  the 
territory  of  a  belligerent  as  are  of  a  military  age  or  even  reservists.  If  thejr 
were  allowed  to  leave,  they  would  be  able  to  join  the  forces  of  the  enemy,  and 
for  this  reason  belligerents  cannot  be  compelled  to  allow  them  to  depart  un- 
hindered." Further  on  he  adds  :  "  That  the  question  of  the  legality  of  the 
treatment  of  civilian  prisoners  is  raised  at  all  is  due  to  the  fact  that  the  intern- 
ment of  such  civilian  enemy  subjects  is  an  entirely  novel  departure.  To  my 
knowledge  it  has,  since  the  time  of  Napoleon  I.,  never  been  resorted  to;  at  any 
rate  not  on  a  large  scale  "  (pp.  vi.  viii.). 

One  feels  tempted  to  ask  whether  the  naval  and  military 
attaches  of  the  enemy's  embassy  may  be  detained  as  officers  of 
the  armed  force,  or  must  be  allowed  to  leave  with  the  Ambassador. 
The  only  hostile  measure  which  yet  remains  to  be  adopted,  if  one 
is  to  judge  from  the  conduct  of  one  belligerent  Power  since  the 
outbreak  of  the  present  war,  seems  to  be  the  detention  and  incar- 
ceration of  the  enemy's  diplomatic  representatives  (and  consular 
officers),  after  the  manner  of  the  Turks  so  late  as  the  fourth 
quarter  of  the  18th  century. 

On  the  present  occasion  the  example  of  treating  enemy  aliens 
with  rigour  has  been  set  by  Germany  and  Austria.  No  days  of 
grace  were  granted  either  at  Berlin  or  Vienna.  All  male  British 
subjects,  no  matter  what  their  age  or  condition,  were  refused  per- 
mission to  return  to  their  native  country.  Amongst  them  were 
invalids  over  the  military  age,  taking  the  baths  at  Nauheim  or 
Carlsbad;  and  some  of  them  are  still  detained. 

At  Homburg,  about  ten  days  or  a  fortnight  after  war  was 
declared,  an  order  was  published  that  all  foreigners  were  to  leave, 
carrying  only  hand-baggage,  for  the  German  frontier,  and  to  cross 
over  into  Holland  on  foot,  the  distance  in  some  cases  being  as 
much  as  eight  miles,  in  others  even  more.  Many  Englishmen 
were  detained  as  prisoners  and  sent  to  a  working  camp.  We  have 
no  precise  information  as  to  the  orders  given  by  the  police  in  other 
parts  of  Germany,  but  judging  by  one  case  of  which  we  know  the 
particulars,  men  of  military  age  were  imprisoned,  some  in  solitary 
cells,  on  the  day  war  was  declared,  and  were  afterwards  trans- 
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ferred  to  an  internment  camp  at  Kuhleben.  It  is  evident  that 
the  treatment  they  received  was  very  harsh  at  the  outset;  but 
from  papers  recently  presented  to  Parliament  we  learn  that,  owing 
to  the  efforts  of  the  American  diplomatic  and  Consular  officials, 
the  conditions  under  which  British  prisoners  are  now  living  in 
Germany  have  been  greatly  ameliorated.  (Misc.  No.  12  (1915).) 

With  the  immediate  prospect  in  view  of  a  declaration  of  war 
being  presented  by  Germany,  the  French  Government  on  August  2 
gave  notice  that  all  foreigners  might  leave  France  before  the  end 
of  the  first  day  of  mobilisation.  Austro-Hungarian  and  German 
subjects  who  wished  to  remain  were  ordered  to  betake  themselves 
to  any  unfortified  place  outside  Paris,  with  the  exception  of  certain 
departments.  After  the  first  day  of  mobilisation,  all,  who  had 
not  already  left  Paris,  were,  without  distinction  of  age  or  sex,  to 
be  removed  to  provisional  places  of  refuge  in  the  west  of  France, 
where  they  would  be  provided  with  food  and  lodging,  and  if 
possible  with  work.  Other  provisions  of  the  order  left  uncon- 
ditionally free  all  natives  of  Alsace-Lorraine,  not  naturalised  as 
French  citizens,  belonging  to  families  long  established  in  the 
country,  whose  origin  and  French  sentiments  were  known,  and 
also  families  of  which  at  least  one  member  had  enlisted  in  the 
foreign  legion;  but  such  families  of  which  any  member  had  left 
in  response  to  the  German  order  of  mobilisation  were  to  be  con- 
sidered as  German.  All  other  foreigners,  no  matter  what  their 
nationality,  were  to  retire  behind  a  line  stretching  from  Dunkirk 
to  Nice,  certain  specified  defended  towns  and  ports  being 
prohibited  to  them  as  places  of  residence. 

Great  Britain  accorded  to  German  subjects  a  period  of  seven 
days  during  which  they  might  leave.  After  that  a  considerable 
number  who  had  elected  to  remain  were  interned  as  prisoners  of 
war,  but  some  30,000  were  allowed  to  retain  their  liberty.  In 
consequence  of  the  riots  which  followed,  in  London  and  other 
cities,  on  the  sinking  of  the  Lusitania  by  a  German  submarine  or 
submarines,  and  the  pressure  put  upon  the  Government  by  certain 
Members  of  Parliament,  it  was  decided  that  the  rest  of  the  enemy 
aliens  in  this  country  should  be  made  liable  to  internment.  If 
they  were  not  a  danger  before  the  destruction  of  the  Lusitania. 
it  is  difficult  to  see  what  difference  that  cruel  act  could  make  in 
their  case.  They  were  in  no  way  responsible  for  the  orders  given 
by  the  heads  of  the  German  Admiralty.  Possibly  it  appeared  to 
the  police  authorities  that  it  would  be  easier  to  protect  them  from 
violence  if  they  were  gathered  together  at  internment  camps  than 
if  they  continued  to  dwell  isolated  among  British  subjects 
whose  passions  are  sometimes  uncontrollable.  Internment  and 
Repatriation  committees  were  set  up  ;  and  from  a  return  furnished 
by  the  Home  Secretary  on  July  27  in  answer  to  a  question  in  the 
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House  of  Commons,  it  appeared  that  out  of  more  than  14,000 
applications  for  exemption,  about  6,100  had  been  granted,  to  a 
large  extent  to  Poles,  Czechs,  Italians,  and  Alsatians ;  exceptional 
consideration  having  been  given  to  applications  from  Austrians 
and  Hungarians  because  of  the  much  greater  leniency  with  which 
British  subjects  had  been  treated  in  Austria  and  Hungary  than 
in  Germany.  Some  6,300  enemy  aliens,  including  children,  have 
been  repatriated  since  the  new  policy  was  announced. 


Read  before  The  Grotius  Society  in  May,  1915,  and  Published  in 
The  "  Quarterly  Review"  October,  1915. 


THE    APPAM. 

BY 

HUGH  H.  L.  BELLOT,  D.C.L.  (Oxou). 


Now  that  the  Appam  has  been  attached  at  the  suit  of  the  British 
owners  her  status  will  be  determined  by  the  American  Courts. 
In  the  meantime,  however,  although  the  full  facts  of  her  seizure 
by  the  converted  German  s.s.  Mowe  or  Ponga  are  still  undisclosed, 
sufficient  is  known  to  demand  some  consideration  of  the  legal 
points  involved. 

The  Appam  entered  the  roadstead  of  Norfolk,  Virginia,  U.S., 
flying  the  German  war  ensign.  Subsequently  her  commander, 
Lieutenant  Berg,  claimed  for  her  recognition  as  a  prize  of  war. 
Before  it  can  be  determined  whether  the  Appam  was  a  warship 
or  a  prize,  we  have  to  decide  whether  its  captor,  the  Mowe,  was 
a  public  vessel  lawfully  commissioned,  or  whether  she  was  a 
private  ship  not  entitled  to  the  rights  and  privileges  of  a  public 
ship.  Since  neither  the  United  States  nor  Germany  was  a  signa- 
tory to  the  Convention  VII.  of  the  Hague  Conference,  1907, 
whereby  a  converted  merchantman  must  "  bear  the  external 
marks  which  distinguish  the  warships  of  her  nationality,"  the 
question  must  be  determined  by  the  general  principles  of  Inter- 
national Law,  and  the  established  usages  of  war.  It  is  alleged 
that  the  Mowe,  prior  to  the  seizure  of  the  Appam,  left  Kiel  dis- 
guised as  a  merchantman,  with  her  sides  painted  with  the  Swedish 
colours,  and  flying  the  Swedish  mercantile  flag.  It  has  also  been 
suggested  that  she  was  fitted  out  in  some  Spanish-American  port, 
leaving  such  port  in  disguise.  I  am  not  now  concerned  with  the 
assumption  that  the  Mowe  left  a  neutral  port  openly  as  a 
merchantman  and  was  subsequently  commissioned  and  armed  on 
the  high  seas  as  a  warship.  The  validity  of  such  commission 
cannot  now  be  disputed.1  There  is  no  rule  in  International  Law 
to  the  contrary.  The  status  of  the  Alabama  and  of  the  Japanese 
Tatsuta  was  never  in  question.  In  the  case  of  the  Mowe,  if  this 
disguise  had  been  assumed  after  leaving  a  German  port  as  a  public 
ship,  such  disguise  was  perfectly  legitimate.  On  the  other  hand, 


lrT.  Baty,  "Britain  and  Sea  Law,"  83. 
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if  the  Mowe  left  a  German  or  neutral  port  as  a  private  ship, 
although  with  a  secret  commission  on  board,  and  gun&  in  the  hold, 
she  could  not  subsequently  change  her  status  at  her  own  sweet  will. 
It  has  been  decided  by  the  Courts,  both  in  the  United  States  and 
Great  Britain,  that  if  the  commander  of  a  public  ship,  by  conduct 
or  by  express  declaration,  acknowledges  that  his  vessel  is  a  war- 
ship, such  acknowledgment  must  be  accepted  once  for  all.2  The 
converse  is  equally  true.  A  commander  who  has  declared,  by 
conduct  or  otherwise,  that  his  vessel  is  a  private  ship,  cannot  be 
allowed  to  turn  round  and  say,  when  it  suits  his  purpose,  "  It  is 
true  I  declared  my  vessel  not  to  be  a  public  ship,  but  it  was  in  fact 
so,  because  I  held  a  secret  commission,  and  therefore  I  claim  to 
exercise  all  the  rights  of  a  public  ship."  The  doctrine  that  a 
vessel  may  play  fast  and  loose,  and  put  on  and  off  her  public 
character,  as  it  may  suit  her  convenience,  has  no  foundation  in 
common  sense  or  International  Law.3  It  has  always  been  under- 
stood that  a  vessel  retains  the  character  in  which  she  sailed  from 
the  port  of  departure,  until  her  return,  unless  her  status  is  in  the 
meanwhile  changed  by  purchase,  capture,  or  some  other  legal 
transfer.  The  action  of  the  Russian  Government  in  the  cases  of 
the  Peterburg  and  the  Smolensk,  during  the  Russo-Japanese  war, 
is  sufficient  admission  of  this  principle.  So  far  as  neutrals  were 
affected,  the  conduct  of  these  vessels  was  piratical. 

Upon  the  assumption  that  the  Mowe  fraudulently  assumed 
the  character  of  a  public  vessel,  certain  legal  consequences  follow. 
It  is  true  that  by  English  and  American  law,  a  private  ship  may 
seize  an  enemy  ship,  public  or  private,  but  she  acquires  no  right 
of  property  in  the  prize,  which  becomes  the  property  of  the  State, 
under  the  title  in  the  United  States  of  jure  reipublicae  and  in  Great 
Britain  under  that  of  Droits  of  Admiralty.4  But  if  such  a  non- 
commissioned ship  attack  a  neutral  vessel,  she  may  be  treated  as 
a  pirate.  This  statement  of  the  law  is,  however,  questioned  by 
Hall.  He  denies  the  right  of  a  non-commissioned  ship  to  attack 
even  an  enemy  ship ;  it  is,  he  declares,  "  too  much  opposed  to  the 
whole  bent  of  modern  ideas  to  be  now  open  to  argument."5 
Professor  Oppenheim  is  of  the  same  opinion — "  any  merchantman 
of  a  belligerent  attacking  a  public  or  private  vessel  of  the  enemy, 
would  be  considered  and  treated  as  a  pirate,  and  the  members  of 
the  crew  would  be  treated  as  war  criminals."6  In  any  case,  it  is 
clear  that  a  non-commissioned  ship  enjoys  none  of  the  rights  and 
privileges  of  a  public  ship.  It  is  a  sound  principle  of  law  that  no 


3  The  Exchange,  7  Cranch,  116;  Parlement  Beige,  L.  E.  5  Pr.  197. 
8  Atherley-Jones  and  Bellot,  "Commerce  in  War,"  543. 
*Atlay's  Wheaton,  §357.  international  Law,  §183. 

6  International  Law,  Vol.  ii.  226. 
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one  can  confer  upon  another  a  better  title  than  he  himself 
possesses.  Lieutenant  Berg,  therefore,  as  commander  of  a 
private  ship,  although  as  between  Germany  and  Great  Britain  the 
capture  might  be  legal,  was  not  entitled  to  convert  the  Appam 
into  a  German  auxiliary  cruiser.  He  could  not  confer  upon  this 
vessel  the  status  of  a  public  vessel.  Indeed,  according  to  the 
modern  doctrine,  this  seizure  of  the  Appam  was  an  act  of  piracy. 
Even  if  this  is  not  admitted,  a  seizure  tainted  by  fraud  could  not 
demand  such  recognition,  as  to  impose  any  legal  obligations  upon 
a  neutral  Power.  In  such  circumstances  the  Appam  ought  to  be 
released  and  to  revert  to  her  original  owners,  the  crew  and  the 
passengers  released,  and  the  prize  crew  interned.  As  we  now 
know,  the  crew  and  the  passengers  after  a  short  delay  were 
released  by  order  of  the  United  States  Government. 

On  the  other  hand,  if  the  Mo  we  left  her  port  of  departure  law- 
fully commissioned  as  a  warship,  without  deception,  the  Appam 
is  good  prize.  In  these  circumstances  we  have  to  enquire  whether 
the  Appam  could  be  lawfully  converted  into  a  warship  on  the  high 
seas.  As  the  contracting  Powers  to  Convention  VII.  of  the  Hague 
Conference,  1907,  and  the  representatives  of  the  subsequent  Naval 
Conference  of  London  could  not  come  to  any  agreement  upon  the 
question  of  the  place  where  a  conversion  may  be  performed,  it 
was  expressly  left  open.  The  United  States  and  Great  Britain 
both  deny  the  legality  of  conversion  on  the  high  seas,  a  right 
claimed  by  several  important  naval  Powers.  Lord  Reay,  at  the 
Hague,  1907,  proposed  that  it  should  not  be  lawful  for  a  merchant- 
man to  be  converted  except  before  its  departure  from  a  national 
port.  This  was  supported  by  the  Dutch  delegate.  In  concurring, 
the  delegates  of  the  United  States  and  Japan  added,  "  ports  or 
territorial  waters  in  the  naval  or  military  occupation  of  the  Power 
making  the  conversion."  These  proposals  were  opposed  by  the 
delegates  of  Germany,  Russia,  and  France,  who  contended  that 
such  conversion  was  permissible  on  the  high  seas. 

M.  Renault,  however,  agreed  that  conversion  must  not  take 
place  in  neutral  ports  or  territorial  waters.7 

The  question  of  reconversion  was  also  left  unsettled. 

The  question  of  conversion,  therefore,  must  be  determined  on 
general  principles.  It  is  an  axiom  of  International  Law  that 
property  in  a  prize  does  not  pass  to  the  captor  until  the  vessel  has 
been  brought  in  and  adjudicated  a  lawful  prize  by  a  Prize  Court. 
This  principle  was  accepted  by  the  American  Court,  in  the 
Exchange,8  where  an  American  merchantman  was  taken  as  a 
prize  into  a  French  port,  condemned,  and  then  armed  as  a  public 


'Higgins'  Hague  Peace  Conferences,  317.  '7  Cranch,  119. 
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vessel  at  Bayonne.  This  principle  was  in  practice  ignored  by  the 
English  Court.  In  the  Ceylon,9  an  East  Indiaman  captured  by 
the  French,  was  it  is  true  carried  into  a  French  port,  and  subse- 
quently set  forth  as  a  ship  of  war.  In  refusing  to  restore 
the  vessel  upon  salvage  to  the  company,  Lord  Stowell  said  that, 
since  she  had  been  so  long  in  the  enemy's  possession,  the  Court 
would  presume  that  she  had  been  regularly  condemned  by  a 
French  Prize  Court,  and  so  the  property  had  passed  to  her  captors  ; 
but,  he  added,  it  was  no  necessary  part  of  the  interpretation  of 
the  Prize  Act  that  she  should  have  been  carried  into  port  and  sent 
out  with  a  formal  and  regular  commission ;  it  was  sufficient  if  she 
had  been  used  in  the  operations  of  war  and  constituted  a  part  of 
the  naval  military  force  of  the  enemy. 

The  Horatio,10  a  British  armed  slave  ship,  was  restored  to  the 
original  owners  by  Lord  Stowell,  because  there  was  no  commission 
and  no  additional  arming.  In  the  case  of  the  Georgiana,11  a  British 
whale  ship  captured  by  an  American  frigate,  which  received 
additional  guns  and  a  prize  crew  on  the  high  seas,  and  which 
subsequently  cruised  against  British  ships,  and  made  some  cap- 
tures, was  condemned  by  Lord  Stowell  to  the  recap  tors  on 
the  ground  that  she  was  sufficiently  set  forth  for  war  within  the 
meaning  of  the  Prize  Act,  and  was  lawfully  commissioned  by  the 
commander  of  the  frigate,  although,  apparently,  he  was  only  in 
command  of  a  single  ship,  and  not  of  a  squadron.  Such  com- 
mission he  held  to  be  sufficient  in  the  circumstances  to  divest  the 
property,  although  it  had  not  been  carried  into  port  and  adjudged.12 
In  the  American  Civil  War  the  Tuscaloosa,  a  Federal  merchant- 
man captured  by  the  Alabama,  was  commissioned  by  Captain 
Semmes,  armed,  and  a  prize  crew  under  an  officer  put  on  board. 
The  law  officers  of  the  Crown  in  England  advised  that  the 
Tuscaloosa  did  not  cease  to  have  the  character  of  a  prize.  They 
were  of  opinion  that,  when  brought  within  British  waters,  if 
proved  to  be  an  uncondemned  prize,  the  question  should  have 
been  considered  whether  the  exercise  of  further  control  by  the 
captors  should  not  have  been  prohibited  and  the  vessel  kept  under 
British  control  until  claimed  by  the  original  owners.  Great 
Britain  had  denied  right  of  asylum  to  prize. 

Upon  the  facts  as  we  know  them,  the  Appam  failed  to  satisfy 
the  requirements  of  either  American  law  or  English  practice.  She 
was  not  taken  into  a  national  port  by  her  German  captor.  No 
additional  armament  was  placed  on  board.  In  fact,  her  only  gun 
was  transferred  to  some  other  vessel.  Neither  did  she  cruise 


"1  Dods.  Ad.  105. 

10  6  Rob.  320.  "1  Dods.  Ad.  397. 

18  Atherley-Jones  and  Bellot,  "Commerce  in  War,"  620. 
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against  the  enemy.  Apart  from  the  established  rule  that  the 
property  in  a  prize  cannot  pass  until  it  has  been  brought  in  and 
adjudged,  the  conversion  of  a  prize  on  the  high  seas  is  objection- 
able on  grounds  of  expediency.  Such  conversion  as  Lord  Eeay 
urged  would  be  intolerable  in  its  consequences  to  neutrals  who 
are  entitled  to  know  what  ships  are  authorised  to  exercise  the 
rights  of  public  ships.  "  If  it  be  permitted  to  all  ships  to  suddenly 
appear  in  a  new  character  regrettable  incidents  would  be  occa- 
sioned, complications  in  regard  to  breach  of  neutrality  laws  would 
be  occasioned,  and  an  intolerable  situation  would  be  occasioned.  "  13 
Whether  the  Appam  entered  the  roadstead  of  Norfolk,  Virginia,  as 
a  warship  lawfully  commissioned  and  armed,  or  as  a  prize,  the 
procedure  to  be  followed  by  the  United  States  Government  is  well 
established. 

Prior  to  the  Eusso-Japanese  war,  a  belligerent  warship  might 
enter  a  neutral  port,  and  remain  there  as  long  as  she  thought  fit, 
or  make  such  repairs  to  the  vessel  (but  not  to  her  armament), 
and  take  in  such  provisions  and  coal  as  would  enable  her  to  return 
to  the  nearest  port  in  her  own  country.  Under  no  circumstances, 
however,  was  the  neutral  Power  to  allow  the  vessel  to  use  the 
port  as  a  base  for  hostile  operations.  During  the  Russo-Japanese 
war,  however,  this  right  of  asylum  was  restricted  by  some  of  the 
Powers.  The  Eussian  cruiser  Diana,  which  took  refuge  at  Port 
Saigan,  was  disarmed  and  her  crew  interned  by  order  of  the 
French  Government.  The  Lena  suffered  the  same  fate  at  San 
Francisco.  In  both  these  cases  the  vessels  had  been  so  severely 
damaged  by  the  Japanese  attack  as  to  be  unseaworthy ;  they  could 
have  been  only  rendered  fit  for  use  by  extensive  repairs.  The 
United  States  pursued  the  same  course  with  the  Eussian  cruisers 
Aurora,  Oleg,  and  Jemchug,  which,  in  a  crippled  condition,  after 
the  battle  Tsu  Shima,  sought  refuge  at  Manila.  They  were  all 
disarmed  and  their  crews  interned.  Germany  adopted  the  same 
policy  when  the  Eussian  battleship  Cesareivitch,  the  cruiser  Novik, 
and  three  destroyers  entered  the  port  of  Tsing  Tau  after  the  battle 
of  Port  Arthur.  The  Novik,  which  was  uninjured,  was  ordered 
by  the  German  authorities  to  leave  upon  the  expiration  of  twenty- 
four  hours.  The  other  vessels  were  dismantled  and  their  crews 
interned.  Thus  both  Germany  and  the  United  States  have  in 
practice  adopted  the  rule  laid  down  by  Great  Britain  and  some 
other  maritime  States  in  their  municipal  regulations,  that 
belligerent  warships  must  not  remain  in  their  ports  more  than 
twenty-four  hours  if  able  to  put  to  sea.  If  they  remain  longer, 
they  must  be  disarmed  and  their  crews  interned.  In  the  present 
war  Italy,  then  the  ally  of  Germany  and  Austria,  ordered  the 

18Higgins'  Hague  Peace  Conferences,  317. 
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Breslau  and  the  Goeben  to  leave  the  roadstead  of  Messina  after 
the  expiration  of  twenty-four  hours. 

By  Art.  12  of  the  Hague  Convention  XIII.,  1907,  "In  the 
absence  of  special  provisions  to  the  contrary  in  the  legislation  of 
a  neutral  Power,  belligerent  warships  are  not  permitted  to  remain 
in  the  ports,  roadsteads  or  territorial  waters  of  the  said  Power,  for 
more  than  twenty-four  hours,  except  in  cases  covered  by  the 
present  Convention."  These  cases  are  denned  by  Art.  14  as 
those  of  damage  to  the  ship  or  stress  of  weather.  Art.  12  was 
expressly  rejected  by  Germany.  According  to  modern  practice, 
therefore,  as  adopted  by  the  United  States,  Germany,  and 
France,  and  accepted  by  Great  Britain  and  other  maritime  Powers, 
the  United  States  would  have  been  justified  in  ordering  the 
Appam,  if  a  warship,  to  leave  twenty-four  hours  after  her  entry. 
The  practice  has  also  changed  with  regard  to  the  right  of  asylum 
extended  to  prizes  brought  into  a  neutral  port  by  a  belligerent. 
Formerly  a  neutral  might  make  such  municipal  regulations  for 
their  entry  or  exclusion  as  he  saw  fit.  But  unless  such  regula- 
tions had  been  issued  a  belligerent  was  entitled  to  take  in  his 
prizes  and  keep  them  in  a  neutral  port  until  his  own  Prize  Court 
had  adjudicated  them  lawful  prize,  or  ordered  their  release.  In 
modern  practice,  however,  this  privilege  has  been  restricted. 
Even  under  the  old  practice  this  privilege  was  withdrawn  in  the 
United  States  in  the  case  of  those  prizes  brought  into  her  ports 
which  had  been  captured  in  violation  of  the  neutrality  of  the 
United  States.14  It  is  now  usual  to  refuse  this  right  of  asylum 
except  in  those  extreme  cases  of  peril  of  the  sea  or  want  of  provi- 
sions. This  rule  was  established  by  Denmark  in  1823,  and 
adopted  by  many  of  the  maritime  Powers,  including  France,  Great 
Britain,  the  United  States,  Prussia,  and  Italy.  By  her  proclama- 
tion of  1861,  Great  Britain  refused  the  right  of  asylum  to  prizes 
of  either  of  the  American  belligerents.  By  Art.  21  of  the  Hague 
Convention  XII.  a  prize  can  only  be  brought  into  a  neutral  port 
on  account  of  unseaworthiness,  stress  of  weather,  or  want  of  fuel 
or  provisions.  It  must  leave  as  soon  as  the  circumstances  which 
justified  its  entry  are  at  an  end.  If  it  does  not,  a  neutral  Power 
must  order  it  to  leave  at  once;  should  it  fail  to  obey,  the  neutral 
Power  must  employ  the  means  at  its  disposal  to  release  it,  and  its 
officers  and  the  crew,  and  intern  the  prize  crew.  This  Article, 
which  is  a  little  more  generous  to  the  prize  than  the  Danish  rule, 
was  accepted  by  the  United  States,  Great  Britain,  and  Germany, 
without  reservation.  The  Appam  was  short  of  provisions,  and 

14  Josefa  Segunda,  5  Wheat.  338;  Santissima  Trinidad,  7  Wheat.  351;  Gran 
Para,  7  Wheat.  471;  Santa  Maria,  7  Wheat.  490;  Arrogante  Barcelones, 
7  Wheat.  496. 


THE    APPAM.  17 

upon  this  ground,  acting  either  upon  the  Danish  rule  or  upon 
Art.  21,  the  United  States  would  have  been  justified  in  ordering 
the  Appam  to  leave  as  soon  as  her  requirements  were  satisfied. 
By  Art.  23  of  the  Convention  XIII.  '*  A  neutral  may  allow  prizes 
to  enter  its  ports  and  roadsteads  .  .  .  when  they  are  brought 
there  to  be  sequestrated  pending  the  decision  of  a  prize  court." 
This  Article  was  accepted  by  Germany  and  rejected  by  the  United 
States  and  Great  Britain,  and  is  therefore  inapplicable  in  the  case 
of  the  Appam. 


PRUSSIAN-AMERICAN  TREATIES. 

COUNT  BERNSTORFF  is  said  to  have  claimed  the  right  of  asylum 
for  the  Appam  in  virtue  of  the  Prussian-American  Treaties  of  1799 
and  1828. 15  By  Art.  19  of  the  former  Convention  the  warships  of 
either  Power  were  empowered  to  bring  their  prizes  captured  from 
their  respective  enemies  freely  into  the  ports  of  the  other,  and  at 
any  time  to  carry  them  out  to  their  respective  national  ports,  or 
territorial  waters.  This  privilege  was,  however,  subject  to  one 
very  important  qualification.  In  consequence  of  her  conventional 
relations  with  Great  Britain,  the  United  States  stipulated  that  no 
Prussian  vessel  should  bring  into  any  American  port  a  prize  cap- 
tured from  British  subjects  unless  "forced  therein  by  tempests 
or  any  danger  or  accident  of  the  sea. ' '  This  treaty  having  expired 
in  1809,  Art.  19  was  renewed  by  Art.  12  of  the  treaty  of  1828 
with  the  exception  of  the  last  paragraph  relating  to  the  exemption 
of  prizes  captured  from  British  subjects.  It  was,  however,  pro- 
vided by  way  of  substitution  that  the  stipulations  contained  in 
Art.  19  "  Should  be  always  considered  as  in  no  manner  affecting 
the  treaties  or  conventions  concluded  by  either  party,  with  other 
powers  during  the  interval  between  the  expiration  of  the  said 
treaty  of  1799  and  the  commencement  of  the  treaty  of  1828. "  As 
it  happens  a  treaty  of  commerce  has  been  concluded  between  the 
United  States  and  Great  Britain  of  July  3rd,  1815,16  whereby 
reciprocal  liberty  of  commerce  between  these  two  Powers  was 
agreed.  By  Art.  1  the  subjects  of  either  were  to  enjoy  "  The 
liberty  freely  and  securely  to  come  with  their  ships  and  cargoes  " 
to  all  ports,  etc.,  of  the  other  and  there  "  to  enjoy  the  most  com- 
plete protection  and  security  for  their  commerce  "  subject  always 
to  the  laws  and  statutes  of  the  two  countries.  This  treaty  was 
renewed  in  1818  17  for  a  further  period  of  ten  years,  and  made 
perpetual  (subject  to  the  usual  notice)  by  the  treaty  of  August  6, 


Elliott's  Dip.  Code,  Vol.  i.  356,  378.          16  Ibid.,  276.          17  Ibid.,  280. 
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1827,  ratified  April  2nd,  1828. 18  So  far  as  I  can  ascertain  no 
notice  of  annulment  has  been  given,  and  the  treaty  appears  there- 
fore to  be  still  in  force.  For  the  United  States  Government  to 
allow  German  captors  to  carry  into  American  ports  prizes  captured 
from  British  subjects  would  appear  to  be  inconsistent  with  the 
spirit,  if  not  with  the  letter,  of  the  treaty  of  1815.  One  must 
remember  that  such  prizes,  until  adjudged,  remain  British 
property. 

If,  however,  such  action  is  not  deemed  a  breach  of  the  treaty 
of  1815,  to  grant  such  exceptional  treatment  to  one  belligerent 
might  be  regarded  as  an  unneutral  act.  Objection  might  also  be 
taken  that,  strictly  construed,  Art.  19  does  not  include  a  prize 
brought  in  by  a  prize  crew.  The  words  are  :  "  The  vessels  of  war, 
public  and  private,  i.e.  privateers,  shall  carry  freely  wheresoever 
they  please,  the  vessels  and  effects  taken  from  their  enemies." 
In  view  of  the  attempt  by  Germany  in  her  dispute  with  the  United 
States,  in  the  William  P.  Frye  case,  to  construe  in  her  favour 
Art.  13  of  the  treaty  of  1799  by  inserting  therein  conditions  which 
were  not  there,  the  United  States  might  well  decline  to  be  bound 
by  Art.  19.  However,  this  case  is  now  before  the  Hague  Tribunal. 
If,  as  seems  probable,  the  Tribunal  decides  in  favour  of  the  United 
States,  the  latter  Power  might  feel  obliged  to  decide  the  Appam 
case  under  the  Treaties  of  1799  and  1828,  although  by  doing  so 
she  would  be  departing  from  her  own  established  practice  as 
defined  by  the  Danish  rule. 


QUESTIONNAIRE. 

(1)  Was  the  Mowe  a  lawfully  commissioned  warship  when 
she  left  her  port  of  departure  ? 

(2)  If  not,  could  she  subsequently  change  her  status  on  the 
high  seas? 

(3)  If  illegally  converted  to  a  warship,  could  she  effect  a  legal 
capture  of  an  enemy  ship  by  attack? 

(4)  Could  the  captor  of  the  Appam  convert  her  into  a  warship 
if  he  were  not  himself  lawfully  commissioned? 

(5)  If  lawfully  commissioned,  could  he  convert  the  Appam  on 
the  high  seas? 

(6)  If  a  merchantman  has  been  converted  to  a  warship,  can 
she  be  reconverted  before  returning  to  her  national  port  ? 


State  Papers,  Vol.  xiv.  973. 
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(7)  Ought  not  a  belligerent  warship,  if  uninjured,  be  required 
to  leave  a  neutral  port  after  twenty-four  hours'  stay,  and,  if  too 
crippled  to  depart,  to  be  dismantled  and  the  crew  interned  ? 

(8)  Is  not  Art.  21  of  the  Hague  Convention  XIII.  the  most 
satisfactory  solution  of  the  right  of  asylum  for  prize  ? 

(9)  Would  not  Art.  23  if  applied  by  a  neutral  be  an  unneutral 
act? 

(10)  Would  not  the  application  of  special  treatment,    e.g. 
under  the  Prussian- American  Treaties  of  1799  and  1828,  constitute 
a  breach  of  neutrality  ? 

(11)  Are  they  not  inconsistent  with  the  treaty  between  the 
United  States  and  Great  Britain  of  1815  ? 

(12)  Does  Art.  19  cover  the  case  of  the  Appam  ? 


(Read  before  the  Grotius  Society  on  February  29,  1916.) 


NOTE. — On  July  29,  1916,  at  Norfolk,  Virginia,  the  Federal  Court  decided 
in  favour  of  the  British  owners  of  the  Appam.  The  Court  is  reported  to  have 
held  that  the  German  Government  lost  all  legal  claim  to  the  Appam  and  her 
cargo  when  the  captain  brought  her  into  neutral  waters  with  the  intention  of 
laying  up  the  vessel  indefinitely. 

It  was  further  held  by  the  Court  "  that  a  prize  vessel  cannot  legally  be 
brought  into  neutral  waters  without  a  convoy,"  and  that  Art.  23  of  the  Hague 
Convention  XIII.  was  not  applicable  inasmuch  as  Great  Britain  had  not 
accepted  it.  Intimation  of  intention  to  appeal  to  the  Supreme  Court  of  the 
United  States  was  given  by  the  German  officials. 


THE  PRINCIPLES  UNDERLYING  CONTRABAND 
AND  BLOCKADE. 

BY 

J.  E.   G.  DE  MONTMORENCY,  M.A.,  LL.M. 


PROFESSOR  GOUDY,  in  his  introduction  to  the  volume  issued  by 
the  Grotius  Society  on  "  Problems  of  the  War,"  declares  that 
"  International  Law,  if  it  is  to  have  any  enduring  authority,  must 
be  based  on  the  fundamental  principles  of  human  rights  and  must 
give  effect  to  the  common  welfare  of  nations."  Indeed,  one  of 
the  chief  objects  of  this  society  is  to  examine  the  great  principles 
underlying  the  various  doctrines  of  International  Law  and  to  test 
the  moral  validity  of  those  principles.  Perhaps  there  could  be 
no  more  important  branch  of  this  class  of  investigation  than  arises 
from  the  relations  of  neutrals  and  belligerents,  and  at  the  present 
moment  these  relationships  are  largely  bound  up  with  the 
character  and  extent  of  the  unofficial  intervention  of  nationals 
of  neutral  Powers  in  the  operations  of  belligerent  Powers.  The 
doctrines  of  contraband  and  blockade  are  products  of  such 
unofficial  intervention,  and  it  is  useful  to  endeavour  to  ascertain 
whether  these  doctrines  are  examples  of  some  general  principle 
and  are  therefore  mere  stages  of  growth  or  development  or 
whether  they  are  merely  mechanical  arrangements  designed  to 
meet  ad  hoc  certain  difficulties  with  more  or  less  temporary 
success.  To  arrive  at  some  conclusion  on  this  matter  it  is  neces- 
sary to  examine  the  nature  of  the  notion  of  neutrality  as  we 
understand  it  to-day. 

Sir  William  Blackstone,  in  his  famous  essay  on  The  Nature  of 
Laws  in  General,  declares  that : 

"as  it  is  impossible  for  the  whole  race  of  mankind  to  be  united  in  one  great 
society,  they  must  necessarily  divide  into  many;  and  form  separate  states, 
commonwealths,  and  nations,  entirely  independent  of  each  other,  and  yet  liable  to 
a  mutual  intercourse.  Hence  arises  a  third  kind  of  law  to  regulate  this  mutual 
intercourse,  called  '  the  law  of  nations  '  which,  as  none  of  these  States  will 
acknowledge  a  superiority  in  the  other,  cannot  be  dictated  by  any ;  but  depends 
entirely  upon  the  rules  of  natural  law,  or  upon  mutual  compacts,  treaties, 
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leagues,  and  agreements  between  those  several  communities  :  in  the  construc- 
tion also  of  which  compacts,  we  have  no  other  rule  to  resort  to,  but  the  law  of 
nature;  being  the  only  one  to  which  all  the  communities  are  equally  subject." 

In  this  passage  Blackstone  reflects  the  method  of  thought  initiated 
by  Grotius  and  Hobbes,  and  developed  along  somewhat  divergent 
lines  by  Puffendorf,  Wolff,  and  Vattel.  It  is  important  to  glance 
briefly  at  these  views  in  order  to  find  some  basis  of  principle  in 
the  relations  of  neutrals  and  belligerents. 

Grotius  laid  down  as  a  general  principle  that  between  nations, 
as  between  individuals,  "it  is  not  utility  but  a  common  law  of 
rights  which  is  of  force  in  governing  their  mutual  relations." 
This  principle  Grotius  extended  to  the  conduct  of  war.  Hobbes 
and  Puffendorf  both  adopted  a  similar  doctrine.  States,  they 
assume,  are  mere  magnified  men  with  the  same  moral  obligations 
as  men  and  with  an  identical  law  of  nature.  Wolff  and  Vattel 
adopt  a  more  developed  view.  They  both  hold  that  States  are 
moral  beings,  but  they  also  hold  that  as  beings  they  differ  from 
men.  Wolff  conceived  of  a  universal  society  of  which  all  the 
nations  of  the  world  are  members.  The  civil  law  of  this  natural 
republic  would  be  the  law  of  all  the  members.  Vattel  refuses  to 
accept  this  view  as  "  the  natural  republic  "  is  a  fictional  con- 
ception, but  he  has  no  hesitation  in  accepting  another  conception 
that  a  nation  is  a  moral  being,  one  and  indivisible.  Wolff's 
position  is  probably  the  sounder,  but,  in  any  event,  both  these 
thinkers  worked  out  their  systems  on  the  basis  of  a  national 
morality  which  involved  the  existence  of  legal  principles  inherently 
binding  without  the  intervention  of  a  specific  and  nominated  over- 
lord. Vattel  contends  that  nations  are  a  group  of  free  moral 
beings  living  in  a  state  of  nature  and  the  law  of  nations  is  the 
law  of  nature  applied  to  nations,  a  necessary  law  binding  on  the 
conscience.  From  these  premises  Vattel  derives  his  general 
propositions  that  each  nation  must  do  all  that  is  possible  to  pro- 
mote the  progress  of  other  nations;  that  each  nation  should  enjoy 
its  natural  liberty  and  must  not  interfere  with  the  equally  natural 
liberty  of  every  other  nation.  He  adds:  "  As  the  necessary  law 
is  always  obligatory  on  the  conscience,  a  nation  ought  never  to 
lose  sight  of  it  in  deliberating  on  the  line  of  conduct  she  is  to 
pursue  in  order  to  fulfil  her  duty ;  but  when  there  is  a  question  of 
examining  what  she  may  demand  of  other  States  she  must  consult 
the  voluntary  law  whose  maxims  are  devoted  to  the  safety  and 
advantage  of  the  universal  society  of  mankind." 

Now,  whether  we  care  to  adopt  Vattel 's  intellectual  position 
or  not,  the  fact  remains  that  it  had  a  far-reaching  influence  and, 
in  combination  with  one  of  Rousseau's  untruisms  (that  it  is 
nations,  not  nationals,  who  go  to  war),  did  much  to  determine 
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the  conception  of  neutrality  that  obtains  to-day.  The  growth  of 
this  conception,  indeed,  the  gradual  evolution  of  the  idea  of  free 
nationality  itself,  never  troubled  the  minds  of  the  seventeenth 
and  eighteenth  century  jurists.  On  the  other  hand,  absolute 
rights  leave  the  minds  of  a  large  school  of  modern  jurists,  the 
very  Positivist  school,  equally  untroubled,  and  Professor 
Oppenheim  goes  so  far  as  to  state  authoritatively  that  "  Treaties 
and  Customs  .  .  .  are  exclusively  the  sources  of  the  Law  of 
Nations."  The  present  writer  ventures  to  think  that  there  is  an 
intermediate  view  which  takes  up  the  truth  involved,  both  in  the 
Naturalist  and  Positivist  views — namely,  that,  as  in  man  himself 
there  is  from  dim  beginnings  a  growth  of  positive  morality  which  is 
reflected  in  Municipal  Law,  so  in  nations  there  is  a  similar  growth 
of  positive  morality  which  is  reflected  in  International  Law;  that 
absolute  rights  are  the  necessary  goal  of  that  growth,  and  that  in 
the  meantime  there  are  rights  in  International  Law  so  nearly 
absolute  that  nations  will  risk  their  very  existence  in  order  to 
uphold  them.  To  hold  Professor  Oppenheim 's  view  is  to  throw 
back  International  Law  to  the  days  of  Carthage  and  Eome ;  to 
hold  Wolff's  view  is  to  project  it  forward  to  some  millennial  age. 
For  my  own  part  I  prefer  to  be  on  the  side  of  the  angels. 

The  history  of  neutrality  illustrates  this  position.  The  con- 
ception of  neutrality  existed  among  the  Hellenic  States,  and  it 
is  not  necessary  for  my  present  purpose  to  discuss  whether  it  was 
a  juridical  conception  in  a  fairly  developed  state,  as  alleged  by 
Dr.  Phillipson;  as  denied  by  M.  Kleen.  But  whether  neutrals, 
in  the  great  days  of  Athens,  had  or  had  not  rights  and  duties,  it 
is  certain  that  the  sea  commerce  of  neutrals  was  violated  with 
impunity  and  neutral  seamen  slaughtered  without  mercy 
(Thucydides  ii.  67;  Phillipson  ii.  382).  To  sweep  the  sea  of  all 
(including  neutral)  vessels  was  felt  by  the  Lacedaemonians  to  be 
a  safe  measure.  Something  in  the  nature  of  siege-blockade  also 
emerges.  In  295  B.C.  the  Macedonian  short  way  with  blockade- 
runners  reduced  Athens  to  starvation.  The  history  of  the  Grecian 
States  shows  us  the  doctrine  of  neutrality  in  its  crudest  form, 
a  product  of  alliances  and  conventions,  but  nevertheless  a  doctrine 
in  the  making  with  some  relationship  to  the  regularisation  of 
warfare  and  with  certain  brutally  enforced  duties.  Eome  can 
hardly  be  said  to  have  advanced  the  conception  of  neutrality. 
But  Rome  struck  this  important  note,  that  assistance  by  a 
friendly  State,  whether  by  way  of  auxiliaries  or  money,  to  a  State 
at  war  with  Rome  was  an  act  of  deliberate  hostility.  Whenever 
Rome  tolerated  neutrality  she  saw  that  the  neutrality  was  real. 
But  if  she  was  not  really  cognisant  of  an  international  law  of 
nations,  yet  the  Jus  Gentium  was,  when  Rome  became  a  world 
empire,  in  reality  that  law  of  a  Universal  Republic  which  Wolff 
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was  anxious  to  predicate.  Dr.  Walker  declares  that  "  Law 
Universal  was  as  applicable  to  a  world  of  provinces  as  to  a  world 
of  independent  states,"  and  certainly  the  International  Law  of 
to-day,  whether  we  look  at  general  principles  or  the  decisions  in 
special  cases,  whether  by  Lord  Stowell  or  another,  is  directly 
derived  from  the  Jus  Gentium. 

If  the  conception  of  neutrality  meant  little  to  Borne,  it  meant 
nothing  to  the  mediaeval  international  system.  Neutrality  was 
absurd  in  a  feudal  world  where  Principalities  were  related  to 
Powers  in  terms  of  arms,  in  an  ecclesiastical  world  which  claimed 
to  bind  in  an  indivisible  whole  the  entirety  of  Christendom,  in  a 
political  world  which  regarded  as  a  fact  the  Holy  Roman  Empire. 
The  neutral  flag  was  violated  on  the  high  seas  with  impunity,  but 
a  sea  law  of  war  gradually  grew  up,  and,  in  the  Consolato  de  Mare , 
neutral  goods  found,  at  any  rate,  some  measure  of  safety.  But 
in  other  respects  the  rights  and  obligations  of  neutrals  were  almost 
illusory  to  the  end  of  the  sixteenth  century,  and  it  can  scarcely 
be  said  that  Grotius  presented  a  developed  theory  of  neutrality, 
though,  twenty  years  before  the  publication  of  De  Jure  Belli  ac 
Pads,  Gentilis  had  displayed  "  the  clearest  grasp  of  that  territorial 
principle  which  lies  at  the  root  of  all  sound  conceptions  of  neutral 
right  and  duty  "  (Walker,  p.  276). 

Vattel  laid  down  the  twofold  principle  that  a  neutral  must 
not  aid  a  belligerent  in  matters  relating  to  the  war  and  must  not 
distinguish  between  the  belligerents  in  matters  not  relating  to 
the  war.  But  it  was  not  until  1793  that  the  modern  doctrine  of 
neutrality  was  fully  elaborated  by  the  United  States  of  America. 
Jefferson  declared  "  that  a  neutral  nation  must,  in  all  things 
relating  to  the  war,  observe  and  enact  impartiality  towards  the 
parties;  that  favours  to  one  to  the  prejudice  of  the  other  would 
import  a  fraudulent  neutrality,  of  which  no  nation  would  be  the 
dupe ;  that  no  succour  should  be  given  to  either  unless  stipulated 
by  treaty,  in  money,  arms,  or  anything  else  directly  serving 
favour."  Consequently  both  enlistment  in  neutral  territory  and 
the  arming  of  vessels  in  neutral  waters  is  unlawful.  This  pro- 
nouncement of  the  law  was  followed,  after  a  lapse  of  years,  both 
in  the  United  States  and  in  England  by  municipal  legislation 
imposing  certain  duties  on  the  subjects  of  these  Powers  in  respect 
to  neutrality.  The  doctrine  of  1793  is  usually  received  with 
applause,  though  in  fact  it  shows  neither  the  equity  of  Washington 
or  the  wide  outlook  of  Hamilton,  but  merely  a  combination  of 
Rousseau  and  the  English  but  French-loving  Jefferson.  Like  the 
earliest  neutral,  Milton's  Satan,  it  is  the  source  of  all  our  woes, 
and,  frankly,  Jefferson  clearly  did  not  regard  it  as  inconsistent  with 
the  treaty  with  Prussia  of  1785.  Rousseau's  doctrine,  that  nations 
not  nationals  are  at  war,  dominates  both.  The  Proclamation  of 
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1793  makes  it  clear  that  this  duty  of  perfect  impartiality  was  not 
to  be  regarded  as  inconsistent  with  the  neutral's  right  to  pursue 
his  commerce  (subject  to  municipal  regulations)  as  in  time  of 
peace,  while  the  right  in  its  turn  was  not  to  interfere  with  the 
right  of  one  belligerent  to  deprive  the  other  (if  he  could  do  so)  of 
the  sinews  of  war.  The  neutral  had  no  duty  to  restrain  its 
nationals  from  trade  with  any  belligerent  or  any  fellow  neutral 
Power;  such  restraint,  if  it  was  to  be  exercised  at  all,  had  to  be 
exercised  by  the  belligerent  who  is  hampered  in  his  lawful  warlike 
operations  by  such  trade.  The  principles  now  accepted  seem  to 
be,  first,  that  a  neutral  nation  must  always  be  impartial  and  must 
never  be  fraudulent,  but  has  no  duty  to  place  limitations  or 
restraint  on  the  purely  commercial  activities  of  its  nationals,  and, 
secondly,  that  a  belligerent  nation  in  the  course  of  warlike  opera- 
tions may  restrain  (if  it  has  the  opportunity)  the  nationals  of  a 
neutral  Power  from  so  exercising  their  commercial  activities  as 
to  make  their  national  neutrality  illusory  in  respect  to  the  actual 
operations  of  the  war. 

It  is  not  unimportant  to  bear  in  mind  Mr.  Jefferson's  words  in 
1793:  "  American  citizens  have  always  been  free  to  make  vend 
and  export  arms.  It  is  the  constant  occupation  and  livelihood 
of  some  of  them.  To  suppress  their  callings,  the  only  means, 
perhaps,  of  their  subsistence,  because  a  war  exists  in  foreign  and 
distant  countries,  in  which  they  have  no  concern,  would  scarcely 
be  expected.  It  would  be  hard  in  principle  and  impossible  in 
practice." 

It  is  this  attitude,  not  of  America  only,  but  of  successive 
neutrals,  that  has  made  an  honest  doctrine  of  neutrality 
impossible. 

The  particular  form  that  the  doctrine  of  neutrality  has  taken, 
though  perhaps  largely  due  to  the  influence  of  Vattel  and 
Rousseau,  is  also  due  to  the  fact  that  the  rules  governing  the 
restraint  of  trade  by  belligerents  became  crystallised  long  before 
it  was  possible  to  formulate  the  conception  of  neutrality  as  a  status 
involving  both  rights  and  obligations.  Had  it  not  been  so,  nations 
would  have  evolved  a  theory  of  neutrality  that  would  have  saved 
the  world  from  remarkable  spectacles  in  the  way  of  neutrality 
during  the  present  war,  when  it  has  been  possible  for  Sir  John 
Macdonell  to  describe  silent  neutrals  as  the  Levites  who  passed  by. 
I  may  venture  to  compare  them  to  Saul  who  held  the  clothes  of  the 
young  men  who  slew  Stephen.  From  the  earliest  times  the 
belligerent  has  endeavoured  to  shut  off  his  opponent  from  outside 
help,  and  it  was  in  accordance  with  such  an  obvious  course  that 
Roman  Emperors  and  Popes  forbade  or  banned  the  supply  by 
enterprising  contractors  of  arms  and  necessaries  of  war  to  bar- 
barians or  heathens.  The  year  1625  saw  a  complete  doctrine  of 
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contraband  laid  down  by  Grotius,  and  a  very  practical  illustration 
of  the  views  on  the  subject  of  Contraband  of  Maritime  Powers 
belongs  to  the  same  year — the  famous  Treaty  of  Southampton 
between  England  and  Holland.  Grotius,  in  his  threefold 
division  of  goods,  gives  us  a  clear  principle  to  work  upon : 
he  says  that  to  supply  to  a  belligerent  things  useful  in  war  only 
is  to  be  "  a  direct  partaker  in  the  enemy's  war  " ;  to  supply  a 
belligerent  with  things  of  no  warlike  use  is  innocent;  to  supply 
a  belligerent  with  things  incipitis  usus  depends  for  its.  character 
on  the  state  of  the  war.  The  principle  laid  down  in  Grotius  is 
really  that  no  person  belonging  to  a  non-belligerent  State  has  a 
right  to  play  the  part  of  a  belligerent.  If  he  does  so  he  must 
share  the  fate  of  a  belligerent  so  far  as  his  goods  are  concerned. 
This  principle  applies  to  things  incipitis  usus.  These  things 
become  contraband  if  in  fact  by  the  supply  of  them  the  trader 
becomes  a  direct  partaker  in  the  enemy's  war.  But  there  may  be 
an  intermediate  stage  when  the  shipper  is  really  innocent,  and  yet 
the  goods  are  of  direct  warlike  service  to  the  belligerent.  In  such 
cases  Grotius  says,  in  effect :  "  If  I  cannot  protect  myself  without 
intercepting  the  articles  necessity  gives  me  the  right  to  seize 
them  but  subject  to  the  obligation  of  restitution  unless  reasons  to 
the  contrary  supervene.  If  the  supply  hinders  the  execution  of 
my  lawful  designs  and  the  supplier  might  have  known  as  much 
he  must  give  satisfaction  for  the  loss  caused."  Here  we  have  the 
origin  of  that  doctrine  of  pre-emption  which  is  playing  so  important 
a  part  in  the  present  war.  In  the  Treaty  of  Whitehall  between 
England  and  Sweden  of  1661  there  was  a  stipulation  in  Art.  11 
that  neither  party  or  his  subjects  should  be  in  any  way  useful  to 
the  enemy  of  the  other  to  the  prejudice  or  detriment  of  the  other 
contracting  party.  With  this  crowning  clause  of  a  list  of  contra- 
band the  English  Courts  introduced  the  practice  of  pre-emption. 
In  this  way  we  obtained  the  Anglo-American  doctrine  of  con- 
traband which  not  only  includes  two  classes  of  contraband  but 
introduces  special  equitable  treatment  to  meet  special  cases.  The 
continental  state  objects  to  conditional  contraband,  Dr.  West-lake 
declares,  "  as  opening  a  door  to  arbitrary  behaviour  on  the  part  of 
belligerent  governments  and  their  Prize  Courts,  and  declines  to 
see  an  alleviation  in  bringing  in  neutral  cargoes  for  pre-emption 
only,  which  in  practice  can  scarcely  fail  to  cause  some  molestation 
to  neutral  commerce,  and  in  theory  conflicts  with  the  view  that  a 
neutral  ought  not  to  be  touched  at  all  when  his  innocence  is 
admitted  by  not  condemning  him."  In  fact  the  contraband  lists 
of  this  school  are  compelled  to  include  goods  incipitis  usus  and 
thus  inflict  hardship  in  many  cases.  The  principle  which  lies 
behind  the  doctrine  of  contraband  is  that  any  person  who 
deliberately  partakes  in  a  war  must  admit  the  right  of  the  enemy 
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whom  he  is  opposing  to  treat  him  as  an  enemy  to  the  extent  at 
any  rate  of  capturing  and  condemning  or  confiscating  all  such 
goods  as  by  their  nature  and  their  destination  show  sufficient 
evidence  of  the  intention  of  the  shipper  to  take  part  in  the  war. 
This  principle  is  supplemented  by  the  equitable  principle  that  in 
all  cases  where  the  goods  incipitis  usus  and  their  destination  are 
incapable  of  proving  either  the  guilt  or  the  innocence  of  the 
shipper,  the  belligerent  capturing  the  same  shall  make  good  all 
loss  due  to  such  capture.  It  is,  of  course,  undeniable  that  there 
is  a  ground  between  the  practice  of  blockade  and  the  practice  of 
capturing  contraband  which  is  covered  by  this  practice.  Goods 
which  in  strictness  could  only  be  shut  out  by  blockade  are  in  fact 
shut  out  by  the  practice  of  visit  and  search.  Yet,  if  the  belligerent 
who  adopts  this  method  is  willing  to  compensate  all  absolutely 
innocent  sufferers  by  the  practice,  it  is  difficult  to  object  to  it,  for 
it  cannot  be  said  to  obstruct  legitimate  commerce,  while  it 
certainly  brings  within  the  legitimate  net  all  real  cases  of 
contraband. 

In  any  event  the  doctrine  was  fully  at  work  before  Jefferson 
enunciated  his  doctrine  of  neutrality.  In  one  sense  they  may  be 
said  to  supplement  each  other,  for,  as  Dr.  Lawrence  has  pointed 
out,  "  No  powerful  neutral  State  has  ever  interfered  to  stop  a 
trade  in  arms  and  ammunition  carried  on  by  its  subjects  with 
agents  of  a  belligerent  government.  It  is  impossible,  therefore, 
to  avoid  the  conclusion  that  the  only  legal  restraint  on  such  trade 
is  the  liability  of  contraband  to  capture  even  under  a  neutral 
flag.  .  .  .  Belligerents  must  trust  to  the  efficiency  of  their  own 
measures  of  police  on  the  high  seas  to  keep  cargoes  of  warlike 
stores  out  of  the  ports  of  their  enemies. ' ' 

From  the  point  of  view  of  good  principles,  this  is  a  rather 
remarkable  conclusion.  For  many  centuries  belligerents,  in  order 
to  protect  themselves  from  the  interference  of  non-belligerents  in 
the  war,  had  exercised  their  undoubted  right  to  restrain  and 
penalize  such  interference.  But  when  at  last  in  the  full  run  of  time 
it  became  both  possible  and  necessary  for  a  great  non-belligerent 
Power,  far  removed  from  the  scene  of  land  operations,  "  in  foreign 
and  distant  countries  in  which  we  have  no  concern  "  (to  use 
Jefferson's  words),  to  enunciate  the  principles  of  neutrality  that 
neutral,  in  effect,  proclaimed  the  inherent  right  of  neutral 
nationals  to  interfere  in  the  war  at  their  own  risk ;  in  fact,  adopted 
the  benefit  of  that  very  law  of  contraband  which  was  invented 
to  penalize  non-neutral  pacifists.  The  attitude  of  the  Washington 
Administration  was  not  a  step  forward,  but  a  step  backward,  in 
the  evolution  of  law,  since  it  revived  the  old  position  that  a  non- 
belligerent remains  a  true  neutral  if  he  stimulates  both  belligerents 
with  equitable  assiduity.  But  that  appears  to  me  to  be  the 
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logical  result  of  adopting  Vattel's  line  of  thought.  If  Wolff's 
conception  of  International  Law,  as  the  Civil  Law  of  a 
community  of  nations,  had  been  in  the  mind  of  Jefferson  the 
United  States  of  America  would  have  decided  to  police  her  own 
non-neutrals  and  so  set  up  a  standard  which  would  have  altered 
for  the  better  the  entire  record  of  the  nineteenth  century.1 

"  The  sight  of  means  to  do  ill  deeds  makes  ill  deeds  done  " 

was  never  better  exemplified  than  by  the  appalling  growth  of 
traffic  in  contraband  which  has  resulted  from  the  American  and 
the  Hague  acceptance  of  the  view  that  neutrality  is  consistent 
with  the  wholesale  manufacture  of  the  weapons  of  war  by  neutrals 
for  belligerents.  It  is  beside  the  mark  to  dwell  on  the  fact  that  in 
the  present  desperate  struggle  Great  Britain  and  the  Cause  of 
Eight  are  vastly  benefiting,  in  view  of  the  British  control  of  the 
sea,  by  this  doctrine.  Things  being  as  they  are,  the  doctrine  i& 
essential  to  Great  Britain ;  but  the  doctrine  has  helped  to  produce 
the  present  condition  of  Europe — the  present  need  to  destroy 
German  militarism  beyond  repair.  That  there  were  and  are 
difficulties  to  overcome  by  a  nation  that  adopts  responsibility  for 
the  breaches  by  its  own  subjects  of  neutrality  is  true  enough.  The 
question  of  conditional  contraband  offers  a  peculiar  difficulty.  But 
the  reasonableness  of  a  contraband  list  could  always  be  submitted 
to  an  International  Court  if  the  authority  of  such  Court  is 
admitted.  But  such  difficulties  are  mere  questions  of  machinery 
if  statesmen  are  really  seeking  a  real  doctrine  of  neutrality. 

I  turn  to  the  question  of  blockade.  As  in  the  case  of  contra- 
band we  had  a  complete  doctrine  in  force  before  the  present  theory 
of  neutrality  was  formulated.  That  doctrine  has  been  largely 
elaborated  since  1793,  but  the  main  principles  were  settled  a 
century  before  that  date.  Despite  certain  broad  distinctions 
which  exist  between  the  idea  of  contraband  and  that  of  blockade, 
distinctions  relating  to  the  class  of  goods  shut  out,  yet  I  think  it 
is  true  to  say  that  they  have  this  in  common,  that  in  essence  they 
both  related  to  goods.  I  am,  of  course,  aware  that  it  is  usual  to 
distinguish  (inter  alia)  between  the  doctrines  of  contraband  and 
blockade  on  the  ground  that  the  first  refers  to  goods  and  the  second 
to  ships.  But  this  distinction  is  not  fundamental  as  the  history 
of  blockade  shows.  The  origin  of  the  idea  is  that  of  a  siege.  If 
a  town  is  besieged  it  has  always  been  the  practice  of  the 
beleaguering  forces  to  cut  off  the  besieged  place  from  all  supplies. 
The  business  of  a  siege  is  to  reduce  a  place  both  by  famine  and 


1  The  Hague  Convention  No.  5  of  1907  really  confirms  the  Jefferson  position, 
and  the  results  grow  more  lamentable  year  by  year. 
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by  arms.  Consequently  no  neutral  was  allowed  to  cross  the  lines. 
This  was  still  true  when  the  beleaguered  town  was  on  the  sea 
coast  and  the  lines  of  investment  were  on  the  sea.  It  is  this 
special  case  which  has  been  made  (to  quote  Dr.  Westlake)  "  the 
basis  of  extensions  which  have  resulted  in  the  international  doc- 
trine of  blockade."  In  1584  the  Dutch  declared  a  blockade  of 
all  the  Spanish-Netherlands  ports.  This  was  siege  on  a  huge 
scale,  and  in  less  than  half  a  century  the  closure  of  ports  (the  term 
used  by  Grotius  in  1625)  was  distinguished  from  siege.  In  1630 
Holland  decided  to  seize  neutral  ships  sailing  for  those  Flemish 
ports  which  she  had  declared  closed.  The  object  of  this,  the  first 
regular  blockade,  was  to  shut  off  from  the  enemy  not  only  con- 
traband goods  but  all  commerce.  Before  the  year  1700,  after 
some  intermediate  efforts  to  limit  blockade  to  contraband,  the 
modern  conception  of  blockade,  the  lawful  exclusion  of  all  com- 
merce from  a  place  definitely  invested  by  sea,  became  a  belligerent 
right  fully  recognised  by  jurists  of  all  nations.  The  attempt  to 
extend  the  idea  to  all  trade  with  the  enemy  wherever  carried  on 
failed  and  the  conception  of  the  effective  siege  by  sea  of  a  specific 
place  or  area  remained,  and  to  a  large  extent  still  remains,  an 
essential  part  of  the  doctrine  of  blockade.  It  has  been  success- 
fully extended  to  include  commercial  blockade,  an  extension  to 
which  there  can  be  no  logical  objection.  "  The  belligerent  right 
of  commercial  blockade  is  well  established  "  (Westlake).  More- 
over, pacific  blockade  as  a  measure  of  pressure  short  of  war  for  the 
righting  of  wrongs  is  equally  well  established.  The  principle 
which  underlies  all  blockade  is  that  a  non-belligerent  shall  not  be 
allowed  to  intervene  with  the  supply  of  goods  of  any  kind  that 
will  tend  to  prolong  the  resistance  of  an  enemy  in  any  specific 
operation  of  the  war.  The  blockade  must  of  course  be  a  recognised 
blockade  and  an  effective  blockade,  a  blockade  that  does  not 
distinguish  between  neutrals,  but,  given  these  three  conditions,  it 
is  an  established  part  of  the  law  of  nations  that  a  belligerent  has 
a  right  to  penalize  by  the  condemnation  of  his  ship  and  probably 
of  his  goods  any  non-belligerent  who  attempts  to  succour  the 
beleaguered  enemy.  It  is  on  this  ground,  so  far  as  I  am  able  to 
see,  that  the  extension  of  the  doctrine  of  continuous  voyage  to 
blockade  is  inevitable  if  blockade  is  to  be  a  reality,  if,  in  fact,  a 
neutral  is  not  to  be  allowed  to  be  non-neutral  with  perfect 
impunity.  On  the  same  ground  it  also  seems  to  me  that  the 
blockade  of  an  enemy  port  can  be  extended  to  the  adjacent  port 
of  a  neutral  which  allows  such  port  to  be  used  for  non-neutral 
purposes,  for  the  purpose  of  making  a  lawful  blockade  absolutely 
ineffective. 

But  when  we  turn  to  principle  we  find  ourselves  in  the  same 
position  with  respect  to  blockade  which  we  did  with  respect  to 
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contraband.  Blockade  was,  and  is,  a  police  measure  against  non- 
belligerents  who  for  their  own  monetary  profit  decide  to  interfere 
in  the  war.  It  was  and  is  a  penal  doctrine.  Yet,  when  the 
Washington  Administration  came  to  declare  the  doctrine  of 
neutrality  it  again  adopted  the  benefit  of  that  very  law  of  blockade 
which  was  invented  to  penalize  non-neutral  pacifists.  It  was  a 
step  backward  in  exactly  the  same  way  that  the  adoption  of  the 
doctrine  of  contraband  was  a  step  backward.  Had  the  United 
States  in  1793  forbidden  traffic  in  duly  notified  lists  of  contraband 
and  had  forbidden  the  running  of  cargoes  through  adequately 
blockaded  areas  it  would  have  conferred  a  lasting  benefit  on  man- 
kind. But  in  the  name  of  the  sacredness  of  the  freedom  of  all 
men  to  trade  in  war  time  as  in  peace  time  it  placed  on  a  permanent 
basis  a  vast  international  traffic  in  the  means  of  destroying  the 
very  civilisation  and  the  very  freedom  for  which  it  stood.  The 
argument  that  it  would  be  impossible  to  exercise  constraint  need 
not  be  examined  here,  since  any  country  which  can  impose  a 
meticulous  tariff  possesses  the  very  machinery  suited  for  the 
restraint  required. 

I  venture  to  suggest  that  in  the  great  international  conferences 
which  will  follow  the  conclusion  of  the  war  jurists  should  stand 
definitely  for  such  a  conception  of  neutrality  as  will  throw  the 
responsibility  for  the  maintenance  of  the  neutrality  of  neutrals  on 
the  sovereign  Power  to  which  such  nationals  belong.  For 
belligerents  to  be  the  police  and  the  restraining  force  in  their  own 
interests  is  a  mark  of  a  very  early  stage  of  law.  Redress  by  self- 
help  is  hardly  consistent  with  our  present  stage  of  juridical 
thought.  For  a  nation  to  exercise  self-control  and  to  restrain 
the  unneutral  services  of  her  nationals  on  the  other  hand  would 
exhibit  that  severer  atmosphere  to  which  moral  creatures  should 
aspire.  But  it  is  readily  admitted  that  such  a  doctrine  of  neutrality 
is  impossible  while  the  present  practice  of  open  preparation  for 
offensive  warfare,  as  exhibited  by  Germany  from  1864  to  1914, 
is  tolerated.  The  great  nations  of  the  world  must  be  prepared 
not  only  to  restrain  their  own  nationals  in  time  of  war,  but  to 
restrain  by  joint  action  any  one  of  their  number  that  is  preparing 
to  break  the  world's  peace. 


(Read  before  the  Grotius  Society  on  March  10,  1916.) 


WAR    CRIMES:    THEIR    PREVENTION    AND 
PUNISHMENT. 

BY 

HUGH  H.  L.  BELLOT,  D.C.L.   (OxoN). 


THE  subject  of  war  crimes,  their  prevention  or  punishment,  is,  I 
feel  very  strongly,  one  which  should  engage  the  close  and  earnest 
consideration  of  the  general  public.  By  war  crimes  I  mean  those 
acts  of  the  armed  forces  of  a  belligerent  against  the  person  or 
property  of  the  enemy,  combatant  or  non-combatant,  which  are 
deemed  contrary  to  the  established  usages  of  war.  These  I  shall 
particularise  later.  For  the  moment  I  wish  to  examine,  and  if 
possible  refute,  some  doctrines,  equally  dangerous  to  humanity 
and  civilisation,  by  which  many  of  the  outrages  committed  during 
the  present  war  are  excused  or  attempted  to  be  justified,  not  only 
by  the  Governments  responsible,  but  by  organised  and  unorganised 
opinion  in  all  countries. 

In  Germany  the  doctrine  of  military  necessity  is  paramount 
to  all  other  considerations.  It  has  ridden  rough-shod  over  the 
established  usages  of  war,  over  the  principles  of  International  Law 
and  even  over  conventional  obligations.  To  a  limited  extent  the 
Great  Powers  themselves  have  contributed  to  the  growth  of  this 
doctrine.  By  Art.  49  of  the  Declaration  of  London,  for  instance, 
the  principle  of  military  necessity  is  invoked  for  the  destruction 
of  neutral  merchantmen  on  the  high  seas.  Upon  the  same  prin- 
ciple the  sinking  at  sight  of  ocean  liners  carrying  passengers  of  all 
nationalities  is  but  a  short  step.  The  doctrine  is  also  admitted 
even  in  the  Hague  Conventions — e.g.  in  the  bombardment  of 
undefended  coast  towns.  The  Eoman  maxim  salus  populi 
suprema  lex  is  cited  in  support  of  the  doctrine  of  military  neces- 
sity, but  in  its  true  application  it  does  not  cover  such  acts  as  these. 
Of  course  I  quite  understand  that  in  critical  situations  a  military 
commander  cannot  always  weigh  too  nicely  the  technicalities  of 
the  law,  and  that  an  army  or  nation  fighting  in  the  last  ditch  for 
its  very  existence  may  commit  in  its  extremity  some  breaches  of 
the  usages  of  war.  But  this  is  very  different  from  the  deliberate 
adoption  of  this  doctrine  as  the  basis  of  national  policy.  It  is 
indeed  incredible  that  any  lawyer — to  say  nothing  of  international 
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jurists — should  ever  admit  such  a  doctrine  under  any  circum- 
stances whatever.  Military  necessity  knows  no  law.  Each 
belligerent  is  a  law  unto  himself.  It  means  the  abrogation  of  all 
law.  Its  application  can  only  result  in  anarchy,  and  in  reprisals 
culminating  in  a  competition  of  barbarism.  I  shall  refer  to  the 
principle  of  reprisals  later. 

By  one  school  of  Pacificists  this  doctrine  is,  strange  to  say, 
viewed  with  indifference,  nay,  even  with  approbation.  The  more 
barbarism,  they  say,  the  better.  The  more  hideous  war  becomes 
the  more  likely  we  are  to  seek  peace.  War,  they  argue,  is  hideous 
and  cannot  be  fought  with  kid  gloves.  Let  it  therefore  be  made 
as  bloody  and  destructive  to  the  whole  people  as  possible,  and 
then  they  will  be  induced  to  cry  for  peace  and  to  strive  in  the 
future  to  prevent  war.  This  is  not  a  pretty  argument,  and  it  has 
not  even  the  merit  of  being  true.  Did  the  sack  of  Magdeburg  with 
all  the  horrors  of  the  Thirty  Years'  War  stop  war?  Far  from  it, 
but  so  greatly  did  these  events  strike  the  imagination  of  Europe 
that  the  illustrious  Grotius  found  a  sympathetic  hearing  for  his 
plea  for  the  mitigation  of  these  horrors — a  mitigation  which 
advanced  in  orderly  progression  pari  passu  with  the  evolution  of 
humanism  during  the  last  three  centuries,  only  to  be  broken 
down  by  the  barbarian  invasion  of  Belgium. 

This  argument  of  the  neo- Pacificist  reminds  me  of  that  which 
I  heard  from  the  lips  of  a  Turkish  officer  attached  to  our  military 
escort  when  some  five  years  ago  I  was  travelling  in  the  Arabian 
Desert.  Armenian  massacres  had  only  a  year  or  two  previously 
taken  place  in  Anatolia,  and  we  had  just  passed  through  the  camp 
of  the  Turkish  army  which  was  engaged  in  suppressing  an  Arab 
revolt. 

"Ah  [said  the  young  officer],  you  Europeans  do  not  understand  how  to 
make  war.  When  we  make  war  we  burn  or  destroy  everything  we  cannot 
carry  off.  We  kill  all  the  men ;  we  carry  off  all  the  children ;  we  ravish  the 
women,  and  when  we  have  taken  our  pleasure  we  kill  those  we  no  longer 
require.  Thus  the  people  remember,  and  we  have  no  more  trouble." 

I  have  wondered  since  whether  the  Germans  learned  these 
methods  of  warfare  from  the  Turks,  or  whether  the  latter  learned 
them  from  the  former.  If  Professor  von  Luschan  of  Berlin  is 
correct  in  his  theory  that  the  North  Germans  and  the  Kurds 
belong  to  the  same  North-European  family,  these  methods  maj 
be  regarded  as  those  common  to  all  barbarous  races.1 

Another  class  of  persons,  whom  I  cannot  dignify  with  the  title 
of  a  school  of  thought,  with  the  weakness  of  despair  resulting  from 

1  It  is  only  fair  to  state  that  the  European  Turk,  as  distinguished  from  the 
Asiatic  Turk,  appears  to  have  fought  in  the  present  war  as  a  gentleman. 
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the  apparent  breakdown  of  International  Law,  is  ready  to  abandon 
all  recourse  to  its  accepted  principles.  These  thoughtless  people, 
hounded  on  by  the  journalistic  swashbucklers  of  the  Yellow  Press, 
are,  for  instance,  calling  upon  the  Government  to  disregard  any 
or  all  of  the  rights  of  neutrals  at  sea  and  to  use  to  the  utmost  limits 
the  full  power  of  our  naval  supremacy.  I  have  even  met  members 
of  the  Bar  who  openly  express  their  contempt  for  International 
Law,  and  who  regard  the  efforts  of  jurists  to  maintain  its  prin- 
ciples and  piece  together  its  broken  fragments -as  childish  and 
futile.  Such  men  as  these  I  regard  as  mere  tradesmen  in  the  law 
— venal  hucksters  of  the  market-place,  vendors  of  legal  wares  to 
the  highest  bidder. 

The  principle  upon  which  International  Law  rests,  that  of 
justice — modified  no  doubt  in  practice  by  the  exigencies  of  com- 
promise between  conflicting  interests — is  eternal.  No  great  moral 
ideal  has  ever  wholly  vanished  from  the  earth.  In  some  corner  of 
the  world  it  has  lain,  perhaps  dormant  for  a  time,  but  ever,  taking 
fresh  root  in  some  more  virile  races,  it  has  emerged  with  redoubled 
force  to  permeate  the  souls  of  mankind. 

To  those  of  little  faith  who  cannot  trace  the  slow  but  irresistible 
growth  and  development  of  moral  ideas,  it  may  seem  that  Inter- 
national Law  has  broken  down  under  the  stress  of  battle.  But 
many  of  wider  view,  both  lawyers  and  laymen,  are  ranged  with 
those  of  us  who  are  assured  of  its  eventual  supremacy.  Not 
indeed  a  supremacy  based  upon  an  international  police  force 
such  as  the  Union  of  Democratic  Control  vainly  imagines,  but 
a  supremacy  based  upon  those  principles  of  justice  which  all 
nations  in  the  times  to  come  will  acknowledge.  Probably  none 
of  our  generation  will  live  to  see  that  day.  In  the  meantime  it  is 
the  duty  of  those  who  believe  in  international  morality  to  resist 
these  false  doctrines.  As  Sir  Frederick  Pollock  has  recently  said  : 

"  When  great  Powers  commit  themselves  to  principles  of  anarchic  tyranny, 
that  is  the  very  reason  why  those  who  still  believe  in  the  rule  of  law  should 
reassert  and  republish  their  faith  as  the  most  dignified  form  of  protest,  and 
in  the  long  run  not  the  least  effectual.  Law  does  not  cease  to  exist  because 
it  is  broken  or  even  because  for  a  time  it  may  be  broken  on  a  large  scale ; 
neither  does  the  escape  of  some  criminals  abolish  penal  justice."3 

It  is  encouraging  to  find  this  view  publicly  expressed  in  the 
United  States.  Art.  1  of  the  Declaration  put  forth  by  the 
"American  Rights  Committee  "  declares:  '*  We  believe  that  there 
is  a  morality  of  nations,  which  requires  every  Government  to 
observe  its  treaty  obligations  and  to  order  its  conduct  with  a  decent 
respect  to  the  opinion  of  mankind."  And  indeed  it  seemed  at 

J  Phillipson's  Wheaton,  Introduction,  p.  xl.  1916. 
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one  time  that  the  people  as  a  whole,  true  to  their  American 
idealism,  would  demand  from  the  Government  in  its  relationships 
with  Germany  a  course  of  action  based  upon  high  moral  ideas. 
President  Wilson  at  first,  in  common  with  his  chief  critics, 
Senator  Boot  and  ex-President  Koosevelt,  denounced  German 
outrages  not  because  they  infringed  the  rights  of  property  and 
the  privileges  of  commerce,  but  because  they  violated  "  the  sacred 
principles  of  justice  and  humanity."  Unhappily,  the  American 
President  has  not  maintained  this  high  note. 

I  turn  now  to  the  doctrine  of  reprisals.  How  far  is  this 
doctrine  admitted  in  International  Law.  International  jurists  are 
generally  agreed  that  "  retaliation  or  military  vengeance  may 
justify  some  acts  of  force  which  would  otherwise  be  condemned." 
"If  an  enemy,"  says  the  American  jurist  Taylor,  "  violates  the 
established  usages  of  war,  it  may  become  the  duty  as  well  as  the 
right  of  his  adversary  to  retaliate  in  order  to  prevent  excesses 
on  his  part. ' ' 3  And  it  may  also  become  necessary  in  order  to 
prevent  his  adversary  from  establishing  an  unfair  advantage. 

Professor  Westlake,  whilst  recognising  the  right  of  retaliation, 
was  strongly  opposed  to  mere  acts  of  revenge.  In  private  life  the 
lawless  behaviour  of  our  neighbour  does  not  authorise  us  to  behave 
lawlessly  to  him,  but  only  to  call  for  redress.  So  the  true  basis 
of  right  of  reprisal  in  war  seemed  to  him  to  be  "  not  the  impair- 
ment of  any  obligation  but  the  redressing,  by  punishment  of  the 
exaction  of  damages,  of  a  violated  obligation."  In  his  view  a 
belligerent  Government  and  its  military  commanders  are  not 
absolved  from  complying  with  the  law  of  nations  by  reason  of 
the  illegalities  of  the  enemy.  On  the  contrary,  they  are  entrusted 
with  the  sacred  right  of  vindicating  the  law  by  fitting  punishment 
or  by  the  exaction  of  fitting  reparation.  In  such  vindication  the 
reprisals  must  not  be  excessive  and  they  must  not  fall  on  innocent 
parties.4 

Unfortunately  the  nature  and  scope  of  reprisals  have  not  been 
defined  by  international  authority.  The  Hague  and  Brussels 
Conferences  expressly  refused  to  discuss  the  limitations  of 
reprisals,  since  no  usages  on  it  are  established  in  the  sense  of 
being  not  merely  practised  but  generally  approved  and  accepted. 
The  nearest  approach  to  a  definition  is  contained  in  Art.  86  of  the 
Manual  of  the  Institute  of  International  Law,3  which  provides 
that 

"  In  grave  cases  in  which  reprisals  become  an  imperative  necessity,  their 
nature  and  scope  must  never  exceed  the  measure  of  the  infraction  of  the  laws 
of  war  committed  by  the  enemy.  .  .  .  They  must  in  all  cases  be  consistent 
with  the  rules  of  humanity  and  morality." 

*  International  Public  Law,  pp.  488-9. 

*  International  Law,  Part  II.  123-6.  *  Snow's  Cases,  p.  655. 
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This  expression  of  opinion  finds  reflection  in  some  treatises. 

"  In  any  event  [says  Taylor]  retaliation  should  consist  of  a  repetition  of 
the  same  or  similar  acts,  and  so  far  as  possible  it  should  be  inflicted  not 
vicariously  but  on  the  actual  wrongdoer." 

Its  application  is  clearly  marked  out  in  the  Instructions  for 
U.S.  Armies  in  the  Field  : 

"  A  reckless  enemy  often  leaves  to  his  opponent  no  other  means  of  securing 
himself  against  a  repetition  of  barbarous  outrage.  ^Retaliation  must  never  be 
resorted  to  as  a  measure  of  mere  revenge,  but  only  as  a  means  of  protective 
retribution,  and,  moreover,  cautiously  and  unavoidably;  that  is  to  say,  retalia- 
tion must  only  be  resorted  to  after  careful  inquiry  into  the  real  occurrence  and 
the  character  of  the  misdeeds  that  may  demand  retribution."6 

In  the  discussions  which  have  taken  place  in  this  country  in 
Parliament  and  in  the  Press  upon  the  breaches  of  the  laws  of  war 
by  German  naval  and  military  authorities,  it  has  been  abundantly 
manifest  that  both  the  Government  and  the  people  are  strongly 
averse  to  any  form  of  retaliation  which  consists  of  a  repetition 
of  the  same  or  similar  offences  and  entails  the  punishment  of 
innocent  persons. 

I  have  already  referred  to  the  danger  that  resort  to  reprisals 
may  easily  degenerate  into  a  mere  competition  in  barbarism. 
And  indeed  in  some  instances  it  has  been  found  that  other 
methods  are  more  efficacious.  The  use  of  poisoned  gas  by  the 
Germans  has  been  countered  not  so  much  by  its  retaliatory  appli- 
cation by  the  Allies  as  by  protective  measures  which  rendered  it 
harmless  to  the  latter  whilst  remaining  dangerous  to  the  former 
and  so  not  worth  while  to  risk.  So  too  the  submarine  attack  has 
been  eventually  largely  frustrated  by  protective  measures  which 
have  probably  proved  far  more  efficacious  than  any  acts  of  reprisal 
however  severe.  In  both  these  cases,  however,  great  loss  of  life 
and  suffering  were  entailed  before  such  measures  of  protection 
could  be  taken  and  become  effective. 

What  alternative  then  to  reprisals  is  to  be  found  ?  It  can  only 
be  found  in  the  enforced  observance  of : 

(1)  Those  laws  of  war  on  land  contained  in  Conventions  II.  and  IV.  of  the 
Hague  Peace  Conferences  1899  and  1907,  together  with  such  Instructions  as 
have  in  accordance  therewith  been  issued  by  the  contracting  Powers  to  their 
respective  armed  forces ; 

(2)  The  Geneva  Conventions  1864-1906; 

^3)  The  Declaration  of  St.  Petersburg  1868; 
(4)  The  Declaration  of  Paris  1856; 


*  Arts.  27  and  28.     See  Snow's  Cases,  Appendix. 


36  WAR   CRIMES  I 

(5)  The    Conventions    of    the    Hague    Peace    Conferences    1899    and    1907 
relating    to    the    use    of    asphyxiating    gases    and    expanding    bullets    and    to 
maritime  warfare,  and  generally; 

(6)  "  The  principles  of  the  law  of  nations  as  they  result  from  the  usages 
established   between   civilised   nations    from    the   laws   of   humanity    and    the 
requirements  of  the  public  conscience."7 

These  constitute  the  conventional  and  customary  laws  of  war 
on  land  and  sea.  They  are  some  evidence  that  war  itself  is  subject 
to  legal  regulation. 

By  Art.  1  of  the  Conventions  II.  and  IV.  it  was  agreed  by 
the  Contracting  Powers  to  issue  to  their  respective  armed  forces 
instructions  which  should  be  in  conformity  with  the  ' '  Kegulations 
respecting  the  Laws  and  Customs  of  War  on  Land  "  annexed  to 
the  Conventions.8 

By  Art.  3  a  belligerent  violating  any  of  the  Regulations  is 
liable  to  make  compensation  and  is  responsible  for  all  acts  com- 
mitted by  persons  forming  part  of  its  armed  forces. 

With  a  few  reservations  not  affecting  my  argument  Conven- 
tion IV.  was  signed  and  ratified  by  all  the  present  belligerents 
and  by  the  great  majority  of  neutrals. 

The  offences  with  which  I  am  more  immediately  concerned 
are  dealt  with  in  Section  II.  of  the  Regulations,  which  declares  in 
Art.  22  that  the  right  of  belligerents  to  adopt  means  of  injuring 
the  enemy  is  not  unlimited. 

By  Art.  23,  in  addition  to  any  prohibitions  provided  by  special 
conventions,  such,  for  instance,  as  those  of  Geneva,  it  is  specially 
forbidden  : 

(a)  To  employ  poison  or  poisoned  arms ; 

(b)  To  kill   or   treacherously   wound    individuals    belonging   to   the   hostile 
nation  or  army ; 

(c)  To  kill  or  wound  an  enemy  who  having  laid  down  his  arms  or  having 
no  means  of  defence  has  surrendered  at  discretion ; 

(d)  To  declare  that  no  quarter  will  be  given ; 

(e)  To  employ  arms,  projectiles,  or  material  of  a  nature  to  cause  super- 
fluous injury ; 

(/)  To  make  improper  use  of  a  flag  of  truce,  the  national  flag  or  military 
ensigns  and  the  enemy's  uniform,  as  well  as  distinctive  badges  of  the  Geneva 
Convention ; 

(g)  To  destroy  or  seize  the  enemy's  property  unless  such  destruction  or 
seizure  be  imperatively  demanded  by  the  necessities  of  war ; 

(h)  To  declare  extinguished,  suspended,  or  unenforceable  in  a  court  of 
law  the  rights  and  rights  of  action  of  the  nationals  of  the  adverse  party. 

A  belligerent  is  likewise  forbidden  to  compel  the  nationals  of 
the  adverse  party  to  take  part  in  the  operations  of  war  directed 


T  Preamble  to  Convention  TV.  of  the  Hague  Peace  Conference  1907. 
1  Pearce  Higgins,  Hague  Peace  Conferences,  pp.  206-255. 
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against  their  country  even  when  they  have  been  in  his  service 
before  the  commencement  of  the  war. 

By  Art.  25  "  the  attack  or  bombardment  by  any  means  what- 
soever of  towns,  villages,  habitations  or  buildings  which  are  not 
defended  is  forbidden,"  and  by  Art.  26  "  the  commander  of  an 
attacking  force,  before  commencing  a  bombardment,  except  in 
the  case  of  an  assault,  should  do  all  he  can  to  warn  the  authorities 
of  it."  By  Art.  27, 

"  in  sieges  and  bombardments  all  necessary  steps  should  be  taken  to  spare,  as 
far  as  possible,  buildings  devoted  to  religion,  art,  science,  and  charity,  historic 
monuments,  hospitals  and  places  where  the  sick  and  wounded  are  collected, 
provided  they  are  not  used  at  the  same  time  for  military  purposes.  The 
besieged  should  indicate  these  buildings  or  places  by  some  special  visible  sign, 
which  shall  previously  be  notified  to  the  assailants." 

Finally,  by  Art.  28,  "  the  giving  up  to  pillage  of  a  town,  even 
when  taken  by  assault,  is  forbidden." 

Arts.  29  to  42  inclusive  relate  to  espionage,  flags  of  truce, 
capitulations  and  armistices.  Of  Arts.  42  to  56  inclusive,  dealing 
with  the  powers  of  the  military  authorities  over  the  territories  of 
hostile  States,  I  only  desire  to  refer  to  Art.  52,  whereby 

"  neither  requisitions  in  kind  nor  services  can  be  demanded  from  communes 
or  inhabitants  except  for  the  necessities  of  the  army  of  occupation.  They 
must  be  in  proportion  to  the  resources  of  the  country  and  of  such  a  nature 
as  not  to  imply  for  the  population  any  obligation  to  take  part  in  military 
operations  against  their  country." 

Arts.  57  to  60  inclusive,  relating  to  the  internment  of 
belligerents  and  the  care  of  the  wounded  in  neutral  countries,  do 
not  here  concern  us. 

The  Kegulations  contained  in  Conventions  II.  and  IV.  were 
designed  to  form  the  basis  of  those  Instructions  to  their  respec- 
tive armed  forces  in  the  field  which  should  be  issued  by  the 
contracting  Powers.  It  was  only  by  the  issue  of  such  Instructions 
that  these  Regulations  and  the  usages  of  war  otherwise  estab- 
lished could  be  enforced.  Whether  these  Instructions  issued  to 
the  troops  of  one  belligerent  are  obligatory  upon  the  troops  of  an 
enemy  army  has  been  doubted.  So  far  as  they  conform  to  the 
Regulations  of  the  Hague  Conventions  and  the  generally  accepted 
usages  and  customs  of  war  I  submit  they  are  binding  upon  the 
contracting  Powers.  For  violations  of  these  Regulations  compen- 
sation may  be  demanded,  as  already  stated,  by  the  injured  party 
from  the  State  to  which  the  offender  belongs.  But  for  offences 
involving  loss  of  life  no  pecuniary  compensation  can  be  adequate. 
Moreover  compensation,  even  if  it  were  certain,  upon  the  con- 
clusion of  a  war  extending  over  several  years  does  not  form  a 
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sanction  such  as  would  appeal  with  any  force  to  the  individual 
offender.  Unfortunately  the  suggestion  made  by  France  at  the 
Brussels  Conference  of  1874  to  agree  to  a  list  of  penalties  for 
offences  against  the  laws  of  war,  to  be  put  in  force  by  each  Power 
as  part  of  its  military  law,  has  not  been  adopted.  The  contracting 
Powers  to  the  Conventions  in  framing  the  Regulations  with  a 
view  to  laying  a  basis  for  the  Instructions  can  scarcely  have 
intended  to  leave  the  latter  without  any  immediate  legal  sanction. 
And  this  is  the  more  evident,  since  the  Regulations  themselves 
were  largely  drafted  upon  the  model  of  those  Instructions  for  the 
Government,  of  Armies  of  the  United  States  in  the  Field  prepared 
by  Dr.  Francis  Lieber  and  some  military  officers,  of  whom 
Major-General  Hitchcock  was  chairman,  approved  by  President 
Lincoln,  and  issued  to  the  army  as  "  General  Order  No.  100  of 
1863  "9  on  the  24th  of  April.  This  code  of  military  law  was 
reissued  in  1898. 

Section  1  of  these  Instructions  deals  with  martial  law, 
military  jurisdiction,  military  necessity  and  retaliation.  Martial 
or  military  law,  as  we  should  term  it,  comes  into  force  with  the 
presence  of  the  army  in  the  field.  By  Art.  4  martial  law  is  defined 
as  "  simply  military  authority  exercised  in  accordance  with  the 
laws  and  usages  of  war  .  .  .  executed  by  military  force  .  .  .  and 
guided  by  the  principles  of  justice,  honour,  and  humanity."  By 
Art.  11  breaches  of  "  stipulations  solemnly  contracted  by  the  belli- 
gerents in  time  of  peace  and  avowedly  intended  to  remain  in  force 
in  case  of  war  between  the  contracting  Powers  ' '  are  to  be  severely 
punished,  and  especially  so  if  committed  by  officers.  By  Art.  12 

"  whenever  possible  martial  law  is  carried  out  in  case  of  individual  offenders 
by  military  courts ;  but  sentences  of  death  shall  be  executed  only  with  the 
approval  of  the  chief  executive,  and  then  only  with  the  approval  of  the  chief 
commander." 

Military  jurisdiction  is  defined  by  Art.  13.  It  is,  first,  "  that 
which  is  conferred  and  defined  by  statute ;  secondly,  that  which  is 
derived  from  the  common  law  of  war."  "Military  offences  under 
the  statute  law  must  be  tried  in  the  manner  therein  directed; 
but  military  offences  which  do  not  come  within  the  statute  must 
be  tried  and  punished  under  the  common  law  of  war.  ...  In 
the  armies  of  the  United  States  the  first  is  exercised  by  courts 
martial,  while  cases  which  do  not  come  within  the  '  Rules  and 
Articles  of  War,'  or  the  jurisdiction  conferred  by  statute  on  courts 
martial  are  tried  by  military  commissions." 

At  the  time  when  these  Instructions  were  last  published, 
viz.  in  1898,  there  existed  "  no  law  or  body  of  authoritative  rules 

9  J.  B.  Scott,  Texts  of  the  Peace  Conferences,  p.  50. 
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of  action  between  hostile  armies  except  that  branch  of  the  law 
of  nature  and  nations  which  is  called  the  law  and  usages  of  war 
on  land."10  With  regard  to  prisoners  of  war  the  general  principle 
is  laid  down  in  Art.  59  whereby 

"  a  prisoner  of  war  remains  answerable  for  his  crimes  committed  against  the 
captor's  army  or  people,  committed  before  he  was  captured,  and  for  which  he 
has  not  been  punished  by  his  own  authorities." 

In  a  few  instances  only  are  violations  of  the  laws  and 
usages  of  war  specified  with  their  appropriate  penalties  in  these 
Instructions.  By  Art.  65  perfidious  use  of  the  enemy's  flag  dis- 
entitles the  offender  to  the  protection  of  the  laws  of  war,  whilst 
by  Art.  66  a  prisoner  belonging  to  a  corps  which  gives  no  quarter 
may  be  ordered  to  suffer  death.  By  Art.  70  a  prisoner  of  war 
who  has  used  poison  in  any  manner — e.g.  by  poisoning  wells, 
food,  or  arms,  "  puts  himself  outside  the  pale  of  the  law  and 
usages  of  war,"  and  by  Art.  71  a  prisoner  of  war  convicted  of 
having  intentionally  inflicted  additional  wounds  on  an  enemy 
already  wholly  disabled,  or  of  having  ordered  or  encouraged  soldiers 
to  do  so,  may  be  put  to  death.  By  Art.  77  capital  punishment 
may  be  inflicted  upon  prisoners  of  war  who  have  conspired  to  effect 
a  general  escape,  or  to  promote  a  rebellion  against  the  authority 
of  their  captors,  whether  in  union  with  fellow-prisoners  or  other 
persons. 

By  Art.  8  of  the  Naval  Code  of  the  United  States  offenders 
against  its  provisions  when  brought  within  the  power  of  the 
Government  may  be  punished  by  naval  or  military  tribunals  under 
the  criminal  law. 

In  addition  to  the  Hague  Conventions  II.  and  IV.  of  1899-1907, 
which  are  modelled  on  these  Instructions  of  the  United  States, 
I  may  call  attention  here  to  The  Laws  of  War  on  Land,11  recom- 
mended for  adoption  by  the  Institute  of  International  Law  at  its 
session  in  Oxford  on  the  9th  of  September  1880,  in  which  the 
following  penal  sanction  is  contained.  By  Art.  84  "  offenders 
against  the  laws  of  war  are  liable  to  the  punishments  specified  in 
the  penal  or  criminal  law,"  and  may  be  punished  after  a  judicial 
hearing  by  the  belligerent  in  whose  hands  they  are. 

With  the  exception  of  Great  Britain,  Russia,  and  Japan,  none 
of  the  contracting  Powers  have  issued  Instructions  incorporating 
the  provisions  contained  in  the  Hague  Conventions  1899-1907.  A 
few  nations,  however,  as  Professor  Holland  points  out,12  have 


10  Art.  40. 

11  Davis,  Elements  of  International  Law,  pp.  625-37;  Annuaire  de  Vlnstitut 
de  Droit  International,  1881-1882,  pp.  157-74;  Snow's  Cases,  p.  555. 

13  The  Laws  of  War  on  Land,  pp.  72-3. 
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published    Manuals    of    Military    Law    similar    in    character    to 
Dr.  Lieber's  Instructions. 

Of  the  confidential  Instructions  issued  by  Prussia  to  military 
officers  in  1870  we  know  nothing  except  the  fact  of  their  issue. 
Dr.  Lieber's  rules  however  were  officially  adopted  by  the  German 
Government  in  the  Franco-German  War  of  that  year,  and  are 
said  to  have  proved  so  satisfactory  that  only  a  single  case  arose 
during  the  prosecution  of  the  war  to  which  their  principles  did 
not  apply.  Meanwhile,  in  1874,  Professor  Bluntschli  prepared 
the  Brussels  Code  of  the  Rules  and  Usages  of  War — a  revised 
edition  of  his  old  friend  Dr.  Lieber's  Instructions.  In  1871,  by 
order  of  the  Netherlands  Government,  a  Practical  Manual  of  the 
Laws  of  War  was  prepared  by  General  den  Beer  Portugael  for  the 
use  of  military  schools.  A  similar  work  was  authorised  by  the 
French  Government  in  1877. 13  Serbia  issued  a  Manual  of  Military 
Instructions  to  its  military  officers  in  1878,  and  in  the  same  year 
the  Militdrstrafgesetz,  prepared  for  the  Swiss  Republic  by 
Professor  Hilty,  was  published,  containing  under  the  title  of 
Kriegrecht  a  set  of  rules  for  the  proper  conduct  of  war;  whilst 
in  1880  appeared  the  Manual  of  the  Institute  of  International 
Law.  The  following  year  a  Spanish  edition  of  the  French  manual 
was  adopted  by  the  Argentine  Republic.  It  was  not  however 
until  1883  that  Great  Britain  published  its  first  Manual  of  Military 
Law,  but  even  then  the  chapter  relating  to  "The  Customs  of 
War  "  compiled  by  the  late  Lord  Thring  had  no  official  authority. 
Ten  years  later  the  Spanish  Government  prescribed  a  text-book 
on  the  laws  and  usages  of  war  for  use  in  military  academies,  and 
in  1902  tiie  Great  General  Staff  of  Prussia  issued  its  infamous 
Kriegsbrauch  im  Land  Kriege.  Finally  in  1904  Professor 
Holland's  Laws  and  Customs  of  War  on  Land  was  issued  by  the 
British  Government  to  the  Army.  The  new  edition  of  this 
manual,  published  in  1908,  embodies  the  provisions  of  both  the 
Hague  Conventions.14  In  1904  also  Instructions  for  their  respec- 
tive armies  in  the  field  were  issued  by  the  Russian  and  Japanese 
Governments . 15 

Both  Russia  and  Japan  were  signatories  of  the  Hague  Con- 
ventions of  1899,  and  both  declared  they  would  be  bound  by  the 
Regulations  therein  contained. 

In  the  Russian  Instructions  were  embodied  most  of  the  Regu- 
lations. The  omission  of  some  was  made  the  subject  of  consider- 
able complaint  by  the  Japanese  during  the  conflict.  On  the  other 

18  Manuel  de  Droit  International  a  I 'usage  des  officiers  de  VArm&e  de  terre, 
par  M.  Billot. 

14  Holland's  Laws  of  War  on  Land. 

15  International  Law  and  Diplomacy  of  the  Russo-Japanese  War,  by  Amos 
S.  Hershey,  Ch.  x. 
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hand,  Japan,  whilst  scrupulously  observing  all  the  requirements 
of  the  Hague  Convention,  issued  numerous  Instructions  to  her 
military  and  naval  forces  ' '  breathing  a  spirit  of  the  highest  type 
of  humanity  and  religious  tolerance.  "16  In  reviewing  the  relation- 
ship between  the  belligerents  during  the  bloodiest  struggle  of 
modern  times  up  to  that  date,  Professor  Hershey  arrives  at  the 
conclusion  that 

"  while  there  was  a  considerable  number  of  alleged  violations  of  the  rules  of 
civilised  warfare,  especially  on  the  part  of  Kussia,  these  rules  were  on  the 
whole  fairly  well  observed  by  both  belligerents.  The  violations,  even  where 
proven,  were  wholly  exceptional,  and  were  comparatively  few  in  number  and 
of  minor  importance  considering  the  duration  of  the  war  and  the  magnitude 
and  vigour  of  military  operations."17 

The  sinking  of  neutral  merchantmen  by  Eussia  constituted  the 
most  serious  deliberate  violation  of  International  Law. 

No  one  could  suppose  from  a  perusal  of  the  Kriegsbrauch  im 
Land  Kriege  18  that  Germany  was  a  contracting  party  to  the 
Hague  Conventions.  We  are  told  in  the  "  Introduction  "  that 
"  the  law  of  war  "  denotes  not  a  lex  scripta  based  upon  inter- 
national agreements,  but 

"only  a  reciprocity  of  mutual  agreement;  a  limitation  of  arbitrary  behaviour, 
•which  custom  and  conventionality,  human  friendliness  and  a  calculating 
egotism  have  erected,  but  for  the  observance  of  which  there  exists  no  express 
sanction  but  only  the  fear  of  reprisals." 

This  not  very  intelligible  definition  of  "  the  law  of  war  "  means, 
as  the  context  shows,  that  in  the  opinion  of  the  German  General 
Staff  no  "  law  of  war  "  is  in  existence,  but  only  a  "  usage  of  war  " 
(Kriegsbrauch),  which  differs  from  time  to  time  and  is  not  always 
identical  in  the  same  conflict,  and  which  even  when  generally 
accepted  may  be  modified  or  disregarded  by  one  belligerent  when- 
ever military  necessity  demands.  The  sanction  of  international 
public  opinion  finds  no  recognition.  In  the  modern  development 
of  the  usages  of  war  we  are  told  that  ' '  the  tendency  of  thought  of 
the  last  century  was  dominated  essentially  by  humanitarian  con- 
siderations which  not  infrequently  degenerated  into  sentimentality 
and  flabby  emotion."  Such  a  development  was  "  in  fundamental 
contradiction  with  the  nature  of  war  and  its  object."  And  then 
we  get  the  real  measure  of  German  regard  for  international 
obligations  and  the  value  she  attaches  to  her  own  signature. 
'  These  agitations  " — i.e.  attempts  to  humanise  the  laws  of  war 

16  International  Law  and  Diplomacy  of  the  Russo-Japanese  War,  by  Amos 
S.  Hershey,  p.  294. 

17  Ibid.  p.  323. 

18  J.  H.  Morgan,  The  German  War  Book. 
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in  which  Germany  herself  took  a  leading  part  at  the  Hague  Con- 
ferences— "  have  found  a  kind  of  moral  recognition  in  some  pro- 
visions at  the  Geneva  Convention  and  the  Brussels  and  Hague 
Conferences. ' ' 

Surely  from  no  other  country  except  Prussia  could  such  a 
cynical  and  stupid  confession  of  bad  faith  and  deception  emanate ! 
In  view  of  these  expressions  the  embodiment  of  the  Hague 
Kegulations  in  the  Kriegsbrauch  was  not  to  be  expected.  Never- 
theless it  does  contain  some  rules  for  the  conduct  of  war  together 
with  many  admirable  sentiments.  For  instance,  the  use  of 
poison,  assassination,  the  use  of  arms  causing  useless  suffering, 
the  killing  of  the  wounded  or  of  prisoners  of  war  and  the  refusal 
of  quarter  are  prohibited,  with,  however,  this  significant  qualifi- 
cation— "  If  and  when  the  object  of  war  may  be  attained  by  milder 
means. ' ' 

This  proviso  eats  up  the  rule.  Nay,  more;  it  is  expressly 
provided  that  it  is  permissible  and  in  no  way  opposed  to  Inter- 
national Law  (which  is  untrue)  to  bribe  third  parties  to  commit 
"assassination,  incendiarism,  robbery  and  the  like  to  the  prejudice 
of  the  enemy."  On  the  previous  page  we  had  just  been  told  that 
"  this  kind  of  outrage  was  an  offence  against  the  Law  of  Nations 
even  in  the  earliest  times.  The  natural  conscience  of  mankind, 
whose  spirit  is  chivalrously  alive  in  the  armies  of  all  civilised 
States,  has  branded  it  as  an  outrage  upon  human  right,  and 
enemies  who  in  such  a  public  manner  violate  the  laws  of  honour 
and  justice  have  been  regarded  as  no  longer  on  an  equality." 

Can  hypocrisy  reach  a  higher  note? 

Prisoners  of  war,  we  are  told,  may  be  killed  either  by  way  of 
reprisals  or  when  there  is  no  other  way  of  dealing  with  them. 
At  the  same  time  offenders  against  the  Kriegsbrauch  are  when 
captured  liable  to  the  extreme  penalties  of  military  law. 
Throughout  the  book  constant  appeals  are  made  to  the  usages  of 
war  and  to  the  principles  of  International  Law.  This  is  mere  lip 
service.  In  view  of  what  has  happened  in  Belgium  and  Northern 
France  their  sincerity  may  well  be  questioned.  Again,  private 
property,  unless  it  can  be  regarded  as  of  use  in  war,  is  declared 
inviolable.  Plunder  of  food  and  clothes  "is  to  be  regarded  as 
the  worst  form  of  appropriation  of  a  stranger's  property,"  and  if 
a  man  pilfers  things  out  of  uninhabited  houses  or  at  times  when 
the  owner  is  absent  it  is  "  downright  burglary  ' '  I 

The  only  satisfactory  portion  of  the  book  from  a  juristic  stand- 
point is  that  on  the  usages  of  war  relating  to  neutral  States.19 

Just  as  it  is  the  duty  of  a  neutral  State  on  the  declaration  of 
war  to  prevent  the  subjects  of  either  party  from  marching  through 

19  The  German  War  Book,  Part  III. 
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its   territory,    so   it   has   a   corresponding   right   to   resist   either 
belligerent  violating  its  territory  by  any  "  means  in  its  power." 
Moreover, 

"  if  the  trespass  has  been  committed  on  the  orders  of  the  Army  Staff,  then  the 
State  concerned  is  bound  to  give  satisfaction  and  compensation ;  if  it  has  been 
committed  on  their  own  responsibility,  then  the  individual  offenders  can  be 
punished  as  criminals." 

Out  of  their  own  mouth  the  Germans  are  here  convicted  of 
their  crime  against  Belgium.  But  the  immediate  point  for  my 
purpose  is  the  admission  that  the  actual  perpetrators  of  war  crimes 
may,  when  captured,  be  punished  even  by  the  injured  neutral. 

It  is  admitted  on  all  sides  that  submarine  warfare  as  con- 
ducted by  the  Central  Empires  is  contrary  to  the  laws  and  usages 
of  war.  At  the  inquest  at  Kinsale  upon  the  victims  of  the 
Lusitania  disaster  the  following  verdict  was  given : 

"  That  this  appalling  crime  was  contrary  to  international  law  and  the 
conventions  of  all  civilised  nations,  and  we  therefore  charge  the  officers  of 
the  said  submarine  and  the  Emperor  and  Government  of  Germany,  under 
whose  orders  they  acted,  with  the  crime  of  wilful  and  wholesale  murder  before 
the  tribunal  of  the  civilised  world." 

Such  was  the  verdict  of  an  Irish  jury.  It  was  endorsed  by 
the  Press  of  the  civilised  world.  In  German  alone  the  event  was 
regarded  as  a  triumph  of  naval  warfare.  In  the  discussion  which 
arose  upon  this  outrage  it  was  pointed  out  that  the  perpetrators 
were  not  in  law  pirates  since  they  acted  under  a  lawfully  com- 
missioned officer,  and  therefore  could  not  be  punished  as  such. 
It  was  further  declared  that  as  these  crimes  were  committed 
outside  the  jurisdiction  of  the  civil  courts  they  could  not  be 
punished  at  all.  The  segregation  of  some  captured  submarine 
crews  was  followed  by  way  of  reprisal  by  the  close  confinement 
of  British  officers  in  Germany;  and,  with  the  declaration  by 
Mr.  Asquith  that  those  actually  responsible  for  the  commission  of 
illegitimate  acts  of  warfare  would,  if  and  when  the  Allies  proved 
successful,  be  held  to  strict  account,  the  discussion  was  allowed 
to  drop.  This  declaration  by  the  Prime  Minister  was  regarded 
in  many  quarters  as  too  vague,  and  it  certainly  has  proved  quite 
ineffective  as  a  preventive  measure. 

The  question  of  the  liability  of  a  foreigner  to  the  civil  authori- 
ties for  a  crime  committed  against  a  British  subject  on  the  high 
seas  was  settled  in  the  case  of  Reg.  v.  Lewis.20  The  prisoner,  a 
naturalised  citizen  of  the  United  States,  was  indicted  for  the 
manslaughter  of  a  fellow  sailor  who  died  on  landing  in  Liverpool 


20  7  Cox  C.C.  277  (1857).  By  s.  7  of  9  Geo.  4,  c.  31,  the  provisions  of  the 
statute  apply  only  to  British  subjects,  and  it  was  so  held  by  the  Court.  "  Any 
person  "  in  s.  8  must  be  construed  as  meaning  "  any  British  subject." 
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from  injuries  received  at  the  hands  of  the  prisoner  when  on  the 
high  seas.  It  was  held  by  the  Court  of  Criminal  Appeal  that  the 
British  courts  had  no  jurisdiction,  although  had  the  prisoner  been 
a  British  subject  he  would  have  been  liable  under  s.  8  of  9  Geo.  4, 
c.  31,  which  provides 

"  that  where  any  person  being  feloniously  stricken,  poisoned,  or  otherwise  hurt 
upon  the  sea,  or  at  any  place  out  of  England,  shall  die  of  such  stroke  ...  in 
England  .  .  .  every  offence  committed  in  respect  of  any  such  case  .  .  .  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  the  county  or 
place  in  England  in  which  such  death  .  .  .  shall  happen  in  the  same  manner 
in  all  respects  as  if  such  offence  had  been  wholly  committed  in  that  county 
or  place." 

A  contrary  view  has,  however,  been  taken  in  many  of  the 
American  States.  By  the  statute  of  Massachusetts,  "  if  a  wound 
is  given  or  other  violence  or  injury  inflicted  or  poison  adminis- 
tered on  the  high  seas  or  on  land  either  within  or  without  the 
limits  of  this  State  by  means  whereof  death  ensues  in  any  county 
thereof  such  person  may  be  prosecuted  in  the  county  where  the 
death  happens."21 

In  the  case  of  the  Commonwealth  v.  Macloose  and  another,22 
it  was  held  by  the  Supreme  Court  that  the  prisoners — one  a  citizen 
of  Maine  and  the  other  a  British  subject — were  rightly  convicted 
of  the  manslaughter  of  a  man  who  died  in  Massachusetts  of 
injuries  inflicted  by  the  prisoner  in  a  British  merchant  ship  on  the 
high  seas.  The  same  view  was  taken  by  the  Supreme  Court  of 
Michigan  in  the  case  of  Tyler  v.  The  People.23  In  New  Jersey, 
however,  the  English  view  was  taken  in  the  case  of  The  State 
v.  Carter.24  The  widest  claim  to  punish  foreigners  for  offences 
committed  abroad  against  its  citizens  is  made  by  Mexico.  By 
Art.  186  of  the  Penal  Code  both  felonies  and  misdemeanours 
committed  outside  the  national  territory  and  jurisdiction  by 
foreigners  against  citizens  are  punishable.  Russia  and  Greece 
are  the  only  other  countries  which  claim  extra-territorial  juris- 
diction in  so  extensive  and  absolute  a  form.  Subject  to  various 
restrictions,  other  countries  such  as  Austria,  Hungary,  Italy,  and 
Brazil  punish  felonies  only,  but  such  offences  are  not  punishable 
under  any  conditions  by  France,  Germany,  Belgium,  Denmark, 
Great  Britain,  Luxembourg,  the  Netherlands,  Portugal,  Spain, 
or  Switzerland. 

To  this  general  rule  there  are  certain  exceptions.  Offences 
against : 

(1)  The  safety  of  the  State  are  punishable  by  Austria,  Belgium,  Brazil, 
France,  Germany,  Greece,  Hungary,  Italy,  Luxembourg,  the  Netherlands, 


"  Gen.   Stat.  c.  171,  par.  19.  "  101  Massa.  1   (1869). 

"  8  Mich.  326  (1860).  "  3  Dutcher  499  (1859). 
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Norway,    Kussia,    Sweden,    Spain,    and    Switzerland,    but    not   by    Denmark, 
Great  Britain,  Portugal,  or  the  United  States. 

(2)  Counterfeiting  seals  of  the  State,  national  moneys  having  circulation, 
national  papers  or  bank  bills  authorised  by  law  is  punishable  by  Austria, 
Belgium,  Brazil,  France,  Germany,  Greece,  Hungary,  Italy,  Luxembourg, 
the  Netherlands,  Norway,  Spain,  Sweden,  and  Switzerland,  but  not  by 
Denmark,  Great  Britain,  Portugal,  or  the  United  States. 

The  second  class  of  offences  was,  however,  held  by  the  Supreme 
Court  of  the  United  States  to  be  an  offence  against  the  law  of 
nations,  and  when  committed  by  a  foreigner  outside  the  juris- 
diction who  has  come  within  the  jurisdiction,  punishable  by  the 
United  States.  In  the  case  of  The  United  States  v.  Argona  25  it 
was  held  that  the  United  States  being  bound  to  protect  a  right 
secured  by  the  law  of  nations  to  another  nation  or  its  people, 
Congress  has  the  constitutional  power  to  enact  laws  for  that 
purpose  by  which  not  only  its  own  people  but  the  subjects  of 
other  States  who  infringe  a  right  whether  within  or  without  the 
jurisdiction  may  be  punished. 

I  have  referred  to  this  foreign  theory  of  extra-territorial  juris- 
diction because  it  appears  to  me  that  if,  for  instance,  a  British 
subject  who  has  forged  a  German  bank-note  in  England  may  be 
tried  and  punished  for  the  offence  in  Germany,  British  law  ought 
to  provide  for  the  trial  and  punishment  of,  for  instance,  the  crews 
of  submarines  who,  contrary  to  the  law  of  nations,  kill  British 
non-combatants  on  board  British  or  neutral  vessels  on  the  high 
seas,  if  and  when  they  are  brought  within  the  jurisdiction  of 
British  civil  courts. 

In  the  case  of  the  Lusitania  the  British  Government  appears 
to  have  been  under  the  impression  that  the  perpetrators  of  such 
illegal  acts,  if  acting  under  the  orders  of  their  superior  military 
officer  or  of  their  Government,  cannot  be  held  personally  respon- 
sible and  tried  as  war  criminals  by  courts-martial.  This  view  is 
expressed  in  Mr.  Asquith's  declaration.  The  only  authority  for 
this  view  is  contained  in  the  British  Manual  of  Military  Law, 
1914.  By  Art.  441  of  Chap.  xiv.  "  War  Crime  "  is  denned  as 
"  such  an  act  of  enemy  soldiers  and  enemy  civilians  as  may  be 
visited  by  punishment  or26  capture  of  the  offenders."  By 
Art.  442  violations  of  the  recognised  rules  of  warfare  by  members 
of  the  armed  forces  "  constitute  one  of  the  forms  of  '  war 
crimes.'  '  Art.  443  enumerates  the  more  important  violations 
as  follows : 

"making  use  of  poisoned  and  otherwise  forbidden  arms  and  ammunition; 
killing  of  the  wounded ;  refusal  of  quarter ;  treacherous  request  of  quarter ; 
maltreatment  of  dead  bodies  on  the  battlefield ;  ill-treatment  of  prisoners  of 
war;  breaking  of  parole  by  prisoners  of  war;  firing  on  undefended  localities; 

"  120  V.S.  479  (1886).  "  Query  "on." 
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abuse  of  the  flag  of  truce ;  firing  on  the  flag  of  truce ;  abuse  of  the  Bed  Cross 
flag  and  badge,  and  other  violations  of  the  Geneva  Convention;  use  of  civilian 
clothing  by  troops  to  conceal  their  military  character  during  battle ;  bombard- 
ment of  hospitals  and  other  privileged  buildings ;  improper  use  of  privileged 
buildings  for  military  purposes ;  poisoning  of  wells  and  streams ;  pillage  and 
purposeless  destruction;  ill-treatment  of  inhabitants  in  occupied  territory." 

Then  follows  a  proviso  which  I  submit  makes  wastepaper  of 
the  whole  chapter :  ' '  Members  of  the  armed  forces  who  commit 
such  violations  of  the  recognised  rules  of  warfare  as  are  ordered 
by  their  Government  or  by  their  commander  are  not  war  criminals 
and  cannot  therefore  be  punished  by  the  enemy.  He  may  punish 
the  officials  or  commanders  responsible  for  such  order  if  they  fall 
into  his  hands,  but  otherwise  he  may  only  resort  to  the  other 
means  of  obtaining  redress  " — i.e.  reprisals. 

It  must  be  noted  that  this  Article  enjoys  no  statutory  force  or 
official  authority,  and  is  declared  to  be  only  intended  for  the 
guidance  of  officers  in  the  execution  of  their  duty. 

If  this  is  a  correct  statement  of  the  law  it  is  obviously  useless 
as  a  means  of  redress  or  of  prevention.  If  each  offender  can  plead 
as  an  excuse  the  order  of  his  immediate  superior  officer  we  arrive 
at  last  at  the  German  Government  or  the  Kaiser.  To  indict  a 
Government  is  as  futile  as  to  indict  a  nation,  and  even  a  Hague 
Tribunal  would  hesitate  to  create  another  St.  Charles  the  Martyr 
in  the  person  of  William  the  Second. 

For  this  immunity  of  the  actual  perpetrators  of  these  violations 
I  can  find  no  authority  other  than  this  Article  prepared  by 
Col.  T.  E.  Edmonds,  C.B.,  and  Professor  Oppenheim,  and  its 
counterpart  by  the  latter  in  hie  International  Law.27  On  the  other 
hand,  the  only  other  writers  who  deal  with  the  point,  Taylor,  Hall, 
and  Professor  Holland,  suggest  no  such  limitations  of  liability. 
"  A  belligerent,"  says  Hall,  "  possesses  the  right  to  punish 
persons  who  have  violated  the  laws  of  war  if  they  afterwards  fall 
into  his  hands."  But  these  violations  must  be  breaches  of 
universally  acknowledged  laws,  e.g.  poisoning  wells,  assassination, 
employment  of  forbidden  weapons,  &c.28 

Professor  Holland  speaks  to  the  same  effect. 

*'  When  a  whole  corps  [he  writes]  systematically  disregards  the  laws  of 
war — e.g.  by  refusal  of  quarter — any  individuals  belonging  to  it,  who  are  taken 
prisoners,  may  be  treated  as  implicated  in  the  offence.29  Such  offenders  are 
liable  to  such  punishment  as  may  be  prescribed  by  the  military  code  of  the 
belligerent  into  whose  hands  they  may  fall,  or,  in  default  of  such  a  code,  then 
to  such  punishment  as  may  be  ordered  in  accordance  with  the  laws  and  usages 
of  war  by  a  military  court."30 

"  "If  members  of  the  armed  forces  commit  violations  by  order  of  their 
Government  they  are  not  war  criminals  and  may  not  be  punished  by  the 
enemy;  the  latter  can,  however,  resort  to  reprisals,"  vol.  ii.  §  253,  edit.  1906. 

28  International  Law,  6th  edition,  p.  410. 

39  Laws  of  War  on  Land,  Art.  118.  "  Ibid.,  Art.  117. 
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Dr.  Phillipson  is  even  more  explicit.  "  Captured  soldiers  or 
sailors,"  he  states,  "  who  have  violated  the  laws  of  war  are  not 
entitled  to  be  treated  as  prisoners  of  war;  they  are,  on  the  con- 
trary, liable  to  be  tried  by  court-martial  as  war  criminals,  and  if 
found  guilty,  they  may  be  hanged  or  shot  or  sentenced  to  penal 
servitude  according  to  the  gravity  of  the  offence.31 

The  proviso  in  Art.  443  occurs  in  no  previous  edition  of  the 
Manual  of  Military  Law.  Professor  Oppenheim,  however,  still 
maintains  that  upon  "  the  unshakable  principles  of  general  juris- 
prudence "  a  person  cannot  be  punished  for  an  act  which  he  was 
by  law  compelled  to  perform. 

In  military  circles  also  the  idea  still  prevails,  although 
in  none  of  the  regulations,  official  or  otherwise,  relating  to  viola- 
tions of  the  established  usages  of  war,  is  any  suggestion  of  such 
a  limitation  of  liability  to  be  found.  On  the  contrary;  in  all  the 
Anglo-American  regulations,  with  the  single  exception  of  the 
British  Manual  of  Military  Law,  the  principle  is  accepted  that 
the  actual  perpetrators  of  illegitimate  acts  of  warfare  are  liable  as 
war  criminals  whether  they  acted  under  orders  or  not.  It  is  urged 
that  such  a  rule  would  render  the  conduct  of  war  impossible.  It 
might  render  it  more  difficult,  but  even  this  I  am  not  prepared 
to  admit.  The  same  principle  is  firmly  established  in  our  own 
municipal  law.  By  the  Common  Law  all  members  of  the  naval 
and  military  forces  who  commit  illegal  acts  are  liable  to  be  tried, 
convicted,  and  sentenced,  whether  they  acted  under  orders  or 
not.  And  it  makes  no  difference  whether  the  country  is  in  a  state 
of  peace  or  in  a  state  of  war  or  civil  disturbance. 

For  instance,  in  the  case  of  R.  v.  Thomas,32  a  sentinel  on  board 
a  man-of-war  in  time  of  peace  who,  acting  upon  the  orders  of  his 
superior  officer,  fired  at  and  killed  a  British  subject,  was  found 
guilty  of  murder.  The  reason  for  this  was  tersely  expressed  by 
Mr.  Justice  Littledale  in  the  Bristol  Kiots  case.  "  If  persons 
were  not  compelled  to  act  according  to  law  there  would  be  an 
end  of  society."  No  doubt  members  of  the  naval  and  military 
forces  confronted  with  the  choice  of  breaking  the  law  of  the  land 
or  of  disobeying  orders  feel  themselves  badly  used.  They  stand 
between  the  devil  and  the  deep  sea. 

"  The  inconvenience  [says  Sir  James  Stephen]  of  being  subjected  to  two 
jurisdictions,  the  sympathies  of  which  are  not  unlikely  to  be  opposed  to  each 
other,  is  an  inevitable  consequence  of  the  double  necessity  of  preserving  on 
the  one  hand  the  supremacy  of  the  law  and  on  the  other  the  discipline  of 
the  army." 

The  only  modern  case  in  which  this  question  of  implicit 
obedience  to  orders  has  been  discussed  is  that  of  Reg.  v.  Smith.33 

11  International  Law  and  the  Great   War.  p.  259. 

"  4  M.  &  S.  442  (1815).  "  17  Cape  Reports  (1900;  561. 
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"  A  soldier  [said  Mr.  Justice  Solomon  in  delivering  the  opinion  of  the  Court] 
is  responsible  by  military  and  civil  law,  and  it  is  monstrous  to  suppose  that 
a  soldier  would  be  protected  when  the  order  is  grossly  illegal.  ...  It  seems 
to  me  that  the  rule  laid  down  in  the  Manual  of  Military  Law  is  a  reasonable 
and  proper  rule  to  apply  in  such  a  case  as  this.  This  states  that  if  the  com- 
mands are  obviously  illegal,  an  inferior  would  be  justified  in  questioning  and 
even  refusing  to  execute  such  commands,  but  as  long  as  the  orders  of  the 
superior  are  not  obviously  and  decidedly  in  opposition  to  the  law  of  the  land 
or  to  the  well-established  customs  of  the  army,  so  long  must  they  meet  with 
complete  and  unhesitating  obedience.  There  is  an  opinion  of  Mr.  Justice  Wills 
to  the  effect  that  an  officer  or  soldier  acting  under  orders  from  his  superior  which 
are  not  necessarily  or  manifestly  illegal,  would  be  justified.  ...  I  think  it  a 
safe  rule  to  lay  down  that  if  a  soldier  honestly  believes  he  is  doing  his  duty 
in  obeying  the  commands  of  his  superior,  and  if  the  orders  are  not  so  manifestly 
illegal  that  he  must  or  ought  to  have  known  that  they  were  unlawful,  the 
private  soldier  would  be  protected  by  the  orders  of  his  superior  officer." 

Here  the  soldier  in  time  of  war  was  ordered  to  shoot  a  native 
who  refused  to  carry  out  certain  instructions,  delay  in  which 
might  have  endangered  the  success  of  the  military  operations. 
The  prisoner  shot  the  native  dead  and  was  indicted  for  murder. 
He  was  found  not  guilty. 

The  rule  referred  to  by  Mr.  Justice  Solomon  is  to  be  found  in 
Chapter  iii.  of  our  Manual  of  Military  Law.  By  Art.  11,  if  the 
command  is  obviously  illegal  the  inferior  is  justified  in  questioning 
or  even  in  refusing  to  execute  it.  If,  for  instance,  a  soldier  were 
ordered  to  "  fire  on  a  peaceable  and  unoffending  bystander,"34  he 
would  be  justified  in  refusing. 

By  Art.  59  of  the  Articles  of  War,  1894,35  of  the  United  States, 
every  officer  or  soldier  accused  of  a  capital  crime,  or  of  any  offence 
against  the  person  or  property  of  any  citizen  of  the  United  States 
which  is  punishable  by  the  laws  of  the  land,  "  is  liable  to  trial  by 
the  civil  authorities  without  any  qualification  whatever."  This 
provision,  derived  originally  from  a  corresponding  article  in  the 
British  Mutiny  Acts,  is  in  accordance  with  the  general  principles 
well  defined  in  the  American  common  law,  viz.  whatever  the 
independence  of  the  military  power  within  its  peculiar  sphere,  the 
military  authority  in  time  of  peace  is  subordinate  to  the  civil,  and 
military  persons  in  their  civil  capacities  are  amenable  to  the  civil 
jurisdiction  for  breaches  of  the  criminal  law  of  the  land.38 

The  harshness  of  the  Anglo-American  rule,  however,  is  more 
apparent  than  real.  In  practice  military  or  naval  officers  acting 
in  good  faith  for  the  safety  of  the  Kealm  and  with  reasonable  and 
probable  cause  have  no  cause  to  fear  the  result  of  any  inquiry. 
By  the  English  Common  Law  anyone  obeying  an  illegal  order 
does  so  at  his  own  risk.  We  have  seen  that  the  United  States 
has  adopted  this  principle,  which  is  also  embodied  in  the  law  of 

•*  Edit.  1914,  pp.  17-18.  "  Winthrop's  Military  Law,  vol.  ii.  1071. 

"  See  Opinions  of  Att.-Gen.  vol.  vi.  416. 
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the  land,  for  the  guidance  of  her  armed  forces  in  time  of  war. 
The  contention  that 

"  a  combatant's  acts  no  matter  how  heinous,  outrageous,  and  abominable,  do 
not  possess  a  criminal  character  if  they  are  committed  under  orders  from  superior 
omcers  .  .  .  carried  to  its  logical  conclusion,  would  [says  Dr.  Phillipson] 
lead  to  ineptitude  and  absurdity;  the  successive  shifting  of  responsibility  would 
exculpate  everyone  until  we  reached  the  ultimate  cause."37 

Upon  what  ground  are  the  members  of  the  enemy  naval  and 
military  forces  to  be  exempted  from  punishment  for  the  commis- 
sion of  illegal  acts  under  the  orders  of  superior  command?  Can 
it  seriously  be  contended  that  a  German  subaltern  who  commands 
his  men  to  shoot  batches  of  non-combatants  without  trial  is  not  a 
war  criminal  because  he  acted  under  orders  from  headquarters? 
Is  the  officer  in  command  of  the  TJ  39  who  sent  to  their  death  over 
1,200  non-combatants  on  board  the  Lusitania  to  be  treated  when 
captured  as  a  prisoner  of  war  because  he  obeyed  the  orders  of  the 
German  Admiralty?  In  both  cases  these  omcers  knew  perfectly 
well  they  were  committing  violations  of  well-known  usages  of 
warfare.  Why  should  they  be  in  a  better  position  than  the 
British  sentinel? 

Both  the  Russian  and  French  Governments  have  acted  upon 
the  principle  for  which  I  contend.  The  former  is  reported  to  have 
given  notice  early  in  1915  that  it  would  treat  German  aviators 
who  dropped  bombs  on  undefended  towns  when  captured  as  war 
criminals.  Accordingly  the  crew  of  a  German  Parseval  brought 
down  off  Libau  after  a  raid  on  that  town  were  informed  that  they 
would  be  tried  as  criminals.  So  too  a  German  prisoner  convicted 
of  outrages  upon  and  robbery  of  French  wounded  soldiers  was 
shot  by  the  French  as  a  war  criminal. 

Let  the  British  Government,  therefore,  in  conjunction  with 
our  Allies,  convey  to  the  Central  Empires  in  unmistakable  terms 
that  they  will  treat  as  war  criminals,  not  only  the  authors  and 
instigators  of  these  outrages  upon  humanity,  but  also  the  actual 
perpetrators  of  all  violations  of  the  laws  and  usages  of  war 
whether  acting  under  orders  or  not.  Let  no  threats  of  retalia- 
tion deter  us.  Such  a  declaration  would  be  in  consonance  with 
the  principles  of  International  Law  and  the  spirit  of  justice.  The 
bold  course,  when  it  is  also  just,  is  invariably  the  wiser.  It  would, 
I  venture  to  think,  act  as  a  wholesome  restraint,  and  indeed  there 
is  some  evidence  that  this  result  would  follow.  During  the  cam- 
paign in  South- West  Africa,  the  German  forces  having  poisoned 
the  wells  as  they  retreated,  General  Botha  sent  word  to  the 


"  International  Law  and  the  Great  War,  p.  260. 
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German  officer  in  command  that  unless  this  practice  ceased  he 
would  hold  him  personally  responsible  and  hang  him  when  cap- 
tured. The  practice  was  at  once  abandoned. 

"  Leniency  to  captured  combatants  who  have  been  proved  guilty  of  inhuman 
or  illegitimate  conduct  is  [says  Dr.  Phillipson]  a  very  bad  policy.  .  .  .  The 
prompt  punishment  of  such  offenders  and  the  immediate  notification  thereof 
would  operate  as  a  deterrent  in  the  case  of  many  of  those  who  would  otherwise 
have  readily  committed  similar  misconduct."88 

When  once  it  becomes  clear  to  the  actual  perpetrators  of  these 
outrages  that  they  will  be  held  personally  responsible  we  may  see 
some  mitigation  in  the  present  conduct  of  the  war.  No  man  likes 
to  fight  with  a  rope  round  his  neck. 

At  the  same  time  I  do  not  suggest  that  we  are  debarred  from 
every  form  of  reprisal.  For  instance,  the  use  of  even  poisonous 
gases  to  meet  that  of  poisonous  gases  by  the  enemy  would  be  fully 
justified.  And  I  am  even  ready  to  condone  the  refusal  of  quarter 
to  a  treacherous  foe.  When,  for  instance,  the  enemy  are  found 
to  make  an  habitual  practice  of  shamming  dead,  or  of  treacherous 
request  for  quarter,  and  then  of  firing  upon  their  captors  when 
their  backs  are  turned,  no  troops  can  be  expected  to  give  quarter. 
Eeprisals  under  such  circumstances  and  in  the  heat  of  battle  may 
be  justified.  Moreover,  this  offence  is  a  generally  accepted  war 
crime,  and  it  is  difficult  to  see  how  it  can  be  prevented  or  punished 
except  by  refusing  quarter  to  those  troops  which  are  guilty  of  the 
offence.  But  at  all  costs  we  must  preserve  our  national  self- 
respect.  Although  Germany  has  trampled  under  foot  every 
precept  of  International  Law,  let  us  as  far  as  possible  keep  within 
the  law.  As  Lord  Bryce  has  well  said,  "  International  Law  is 
the  only  thing  which  stands  between  us  and  primitive  savagery." 
Let  us  leave  to  the  "  sea  wolves  "  the  monopoly  of 
"  frightfulness." 

The  first  duty  of  the  Allies  upon  the  conclusion  of  peace 
should  be  to  call  a  conference  of  the  Powers,  great  and  small, 
for  the  revision  of  the  laws  and  usages  of  war  on  land  and  sea  in 
the  light  of  experience  gained  in  the  war.  The  Kegulations 
contained  in  the  Hague  Conventions  and  in  the  various  military 
manuals  and  naval  codes  might  form  the  basis  for  this  revision. 
Those  Powers  which  became  signatories  to  the  revised  regula- 
tions should  be  invited  to  incorporate  them  in  their  respective 
military  and  naval  codes.  To  each  offence  against  the  regulations 
the  appropriate  penalty  should  be  attached.  Such  penalties 
would  be  those  common  to  all  legal  systems — capital  punishment, 
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penal  servitude,  imprisonment  with  or  without  hard  labour, 
solitary  confinement,  and  pecuniary  fines.  Where  uniformity 
could  not  be  obtained — Switzerland,  for  instance,  has  abolished  the 
death  penalty — each  State  would  impose  the  penalty  prescribed 
by  its  criminal  law  for  a  similar  offence. 

It  has  been  suggested  to  me  by  Sir  John  Macdonell  that  in 
the  case  of  the  grosser  violations  of  the  laws  and  usages  of  war 
a  further  penalty  should  be  added,  viz.  the  social  sanction  of 
infamia,  known  to  the  Civil  Law  of  Eome.  His  name  entered 
on  the  Censor's  Register,  a  Eoman  citizen  was  not  only  branded 
with  ignominy,  but  was  also  liable  to  lose  any  or  all  of  his  rights 
of  citizenship.  In  the  same  way  a  register  might  be  kept  at  the 
Hague  of  the  persons  convicted  of  infamia  for  violations  of  the 
laws  of  war,  such  conviction  carrying  with  it  the  loss  of  those 
rights  and  privileges  which  are  conferred  upon  aliens  by  muni- 
cipal or  International  Law  or  custom.  Copies  of  the  register  might 
be  sent  to  all  the  embassies  and  consular  services.  A  person 
convicted  of  infamia  would  thus  upon  landing  in  a  foreign  State 
be  liable  to  be  deported  at  once  as  an  undesirable  alien.  If  he 
succeeded  in  effecting  an  entry  he  would  be  unable  to  claim  the 
protection  of  the  law  for  his  property  or  person.  The  municipal 
law  of  Germany  is  already  familiar  with  the  penalty  of  deprivation 
of  civil  rights.  Loss  of  the  rights  of  citizenship  is  regarded  in 
Germany  as  the  direst  disgrace  a  man  can  suffer. 

In  the  majority  of  cases  no  doubt  the  liability  to  lose  the  privi- 
leges granted  to  aliens  will  be  far  too  remote  to  act  as  a  deterrent. 
But  fear  of  the  stigma  of  infamia  from  which  there  is  no  escape 
may  act  as  a  more  powerful  check  than  the  dread  of  physical 
punishment,  which  it  may  become  impossible  to  inflict.  Where 
legal  remedies  are  imperfect  or  non-existent  public  opinion  has 
frequently  been  found  to  afford  a  sanction  by  no  means  inefficient. 
Even  in  our  own  day  "  a  debt  of  honour  "  is  not  seldom  paid  in 
preference  to  the  discharge  of  a  legal  obligation. 

The  question  of  the  right  of  appeal  from  the  decisions  of  courts- 
martial  is  one  of  great  difficulty.  In  some  States  an  appeal  from 
a  sentence  of  death  is  allowed.  But  for  certain  offences  com- 
mitted within  the  area  of  military  operations  and  which  might  if 
continued  endanger  their  success,  the  sentence  of  courts-martial 
even  if  it  be  the  death  penalty  must  be  executed  on  the  spot 
without  any  right  of  appeal. 

For  other  offences  a  right  of  appeal  to  the  Hague  Court  of 
Criminal  Appeal,  or,  if  none  such  existed,  to  the  captor's  Court  of 
Criminal  Appeal  might  be  allowed.  Further,  the  Hague  Court, 
if  instituted,  might  be  invested  with  an  original  jurisdiction  for  the 
trial  and  punishment  of  offenders  brought  before  it  either  during 
the  war  or  upon  its  conclusion,  or  both. 
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The  old  difficulty  of  providing  for  contingent  offences  has  been 
increased  by  the  German  doctrine  that  what  is  not  prohibited  maj 
lawfully  be  committed.  It  is  obviously  impossible  to  foresee 
every  form  of  devilry  which  may  be  invented  and  exploited  by  an 
unscrupulous  and  barbarous  enemy.  Boiling  tar  and  molten 
lead  were  formerly  favourite  means  of  defence.  The  besiegers  of 
Kissingen  were  driven  from  the  assault  by  the  besieged  hurling 
upon  their  heads  hives  full  of  bees.  No  one  would  have  thought 
of  placing  beehives  upon  the  list  of  prohibited  projectiles.  It 
should  not,  however,  be  found  impossible  to  include  such  devices 
as,  for  instance,  liquid  fire,  under  general  terms. 

Whether  the  present  methods  of  ' '  f rightf ulness  ' '  pursued  by 
the  German  Government  are  supported  or  opposed  by  the  German 
people  cannot  now  be  determined.  It  is,  however,  clear  that,  so 
long  as  the  Government  in  power  or  the  people  are  obsessed  with 
the  doctrine  that  military  necessity  knows  no  law,  violations  of 
the  grossest  kind  will  continue  to  be  committed.  It  has  therefore 
been  objected  that  until  the  German  Government  disavow  their 
present  theory  of  military  necessity  and  abandon  their  present 
methods  of  warfare,  "  improved  rules  of  international  law  will 
have  as  little  practical  force  as  the  existing  excellent  decrees  of 
the  Hague  Convention." 

With  this  contention  I  cannot  agree.  Although  Germany  has 
violated  the  existing  rules  on  a  large  scale  with  reckless  disregard 
of  the  lives  of  belligerent  and  neutral  non-combatants,  the  rules 
except  by  way  of  reprisal  have  been  scrupulously  observed  by  the 
Allies,  and  even  in  the  case  of  reprisals  no  belligerent  or  neutral 
non-combatant  has  suffered  in  life  or  limb  at  their  hands.  It  is 
childish  to  argue  that  because  one  side  breaks  the  rules  there 
should  be  no  rules  at  all. 

If  Germany  comes  into  the  conference  honestly  and  with  no 
mental  reservations,  well  and  good.  If  she  comes  in  with  mental 
reservations  as  she  did  on  the  previous  occasions,  although  not 
so  good,  it  is  still  something  to  the  good.  She  will  not  be  able  in 
this  case  to  complain  if  she  is  called  to  account  for  violations  of 
provisions  to  which  she  has  set  her  hand. 

In  any  event,  whether  Germany  comes  into  the  conference  or 
stands  out,  it  must  be  brought  home  both  to  the  German  Govern- 
ment and  to  the  German  people  in  unmistakable  language  that 
the  rest  of  the  Powers  will  not  tolerate  for  the  future  atrocities 
such  as  have  rendered  the  German  nation  infamous  for  all  time. 
Notice  should  also  be  given  that  the  actual  perpetrators  of  for- 
bidden methods  of  barbarism  will  meet  with  the  extreme  penalty 
of  the  law  if  and  when  they  fall  into  the  hands  of  the  injured 
party  whether  belligerent  or  neutral. 
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In  advocating  a  revised  international  code  of  the  laws  and 
usages  of  war  with  their  appropriate  penalties,  and  its  incorpora- 
tion in  the  national  naval  and  military  manuals  of  every  Power, 
I  feel  that  I  shall  not  appeal  in  vain  to  the  moral  sentiments  and 
common  sense  of  mankind.  As  Lord  Bryce  has  recently  said  in 
his  review  of  Professor  Morgan's  German  Atrocities : 

"  it  is  an  urgent  duty  to  do  all  that  can  be  done  for  a  regulation  of  the  methods 
of  war  and  a  mitigation  of  the  suffering  that  it  causes.  .  .  .  The  cruelties  that 
have  been  perpetrated  on  land,  no  less  than  the  ruthless  murder  of  innocent 
passengers  on  unarmed  vessels  at  sea,  are  an  aggravation  of  those  sufferings. 
They  are  a  reversion  to  the  ancient  methods  of  savagery,  a  challenge  to  civilised 
mankind,  to  neutral  nations  .as  well  as  to  the  now  belligerent  States.  ...  If  the 
public  opinion  of  the  world  does  not  condemn  these  methods,  war  will  become 
an  even  greater  curse  than  it  has  been  heretofore.  Unless  an  effort  is  made 
as  soon  as  ever  the  present  conflict  ends  to  regulate  the  conduct  of  hostilities 
between  combatant  forces,  and,  which  is  of  even  greater  importance,  to  provide 
more  effective  safeguards  for  non-combatants ,  there  may  be  a  terrible  relapse 
towards  barbarism  everywhere."39 

Although  obviously  the  conference  for  the  regulation  of  the 
Rules  of  War  must  await  the  conclusion  of  peace,  the  ground 
should  be  prepared  in  advance.  The  revision  of  the  existing  rules 
might  be  commenced  now  by  the  various  law  societies  of  the 
Allies  and  neutral  Powers,  such,  for  instance,  as  the  Socie'te' 
Francaise  de  Droit  International  in  France,  the  American  Society 
of  International  Law  in  the  United  States,  and  the  Grotius 
Society  in  Great  Britain.  Such  societies  might  exchange  their 
drafts  for  mutual  criticism,  from  which  an  agreed  draft  code  might 
be  prepared  to  form  a  basis  for  the  discussion  at  the  conference. 

In  the  meantime  there  are  signs  that  even  neutral  Powers  such 
as  the  United  States,  Sweden,  Norway,  Denmark,  Holland,  and 
Spain,  whose  rights  have  been  violated,  may  be  goaded  into  united 
action  of  a  drastic  kind  against  the  common  enemy. 

This  action,  which  in  my  view  should  have  been  taken  long 
ago,  would  be  greatly  assisted  if  the  Allies  would  condescend  at 
one  of  their  conferences  to  discuss  the  question  of  the  conduct  of 
the  war  by  the  Central  Powers,  and  agree  upon  a  common  system 
of  dealing  with  the  grosser  violations  of  the  rules. 

President  Wilson,  in  his  last  Note  to  Germany,  containing  his 
final  indictment  of  that  Power's  submarine  methods,  has  indeed 
demanded  their  abandonment  as  the  price  of  the  continuance  of 
official  friendship  with  the  United  States,  but  he  has  much 
weakened  its  force  by  demanding  immunity  not  for  all  non- 
combatants  and  not  even  for  all  neutral  non-combatants,  but  only 
for  American  citizens  and  their  property.  A  simultaneous 
declaration  by  the  Allies  that  they  will  regard  the  actual  perpe- 

39  Westminster  Gazette,  March  20,  1916. 
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trators  of  war  crimes,  when  captured,  not  as  prisoners  of  war,  but 
as  war  criminals,  would  lend  additional  weight,  and  could  scarcely 
be  entirely  ignored  by  the  Central  Powers. 

I  am  not  so  sanguine  as  to  imagine  that  indictments  or  declara- 
tions will  produce  an  immediate  effect  and  induce  the  German 
Government  to  abandon  forthwith  its  methods  of  barbarism.  Nor 
do  I  suppose  such  notification  will  in  the  twinkling  of  an  eye 
change  the  Germanic  national  temperament.  On  the  contrary, 
such  evidence  as  we  possess  goes  to  show  that  with  the  waning 
hopes  of  victory  the  vindictiveness  of  the  enemy  may  attain  even 
greater  proportions  and  their  lust  for  outrage  become  more  pro- 
nounced. Obviously  the  enemy  is  not  in  the  mood  to  pay  much 
heed  to  mere  declamations  on  the  ethics  of  the  conduct  of  war. 
Any  such  appeal  at  the  present  time  will  fall  upon  deaf  ears.  The 
enemy  has  long  since  lost  all  sense  of  right  or  wrong  conduct. 
To  drastic  action  alone  is  he  likely  to  pay  attention. 

It  rests,  therefore,  with  the  Allied  Governments,  after  care- 
fully weighing  the  probabilities,  to  decide  whether  the  strict 
enforcement,  after  due  notice,  of  the.generally  accepted  laws  and 
usages  of  war  would  be  likely  to  place  some  limit  to  their  violation 
by  the  enemy,  or  whether  such  action  would  be  more  likely  to 
result  in  reprisals  upon  the  prisoners  in  the  hands  of  the  Central 
Empires.  Whatever  may  be  the  immediate  decision,  however,  of 
the  Entente  Powers,  the  public  opinion  of  the  civilised  world  will 
not  rest  satisfied  unless,  upon  the  termination  of  the  conflict,  not 
only  the  instigators  but  also  the  actual  perpetrators  of  the  more 
heinous  offences  against  the  usages  of  war  are  brought  to  trial 
before  some  impartial  tribunal. 

Unless  such  action  be  taken — and  the  tendency  in  official 
quarters  will  no  doubt  be  towards  smoothing  over  these  trouble- 
some terms  in  the  peace  settlement — precedents  will  have  been 
created  which  will  render  war  in  the  future  even  more  terrible  to 
non-combatants,  belligerent  and  neutral  alike,  than  it  has  proved 
in  the  present  struggle.  The  right  to  commit  atrocities  in  the 
name  of  military  necessity,  claimed  by  the  Central  Powers,  must 
not  go  unchallenged.  The  offenders  must  be  brought  to  justice, 
not  in  a  spirit  of  revenge,  not  even  with  the  desire  to  punish  the 
individual,  but  in  order  that  those  "  stipulations  of  international 
law  ' '  and  those  ' '  sentiments  of  humanity  and  civilisation  ' '  to 
which  Marshal  von  Bieberstein,  Germany's  representative  at  the 
Hague  Conference  of  1907,  paid  such  eloquent  lip-service,  may  be 
vindicated  and  maintained. 

With  the  continuance  of  these  crimes  against  humanity,  of 
which  the  recent  sinking  of  a  Russian  hospital  ship  in  the  Black 
Sea  is  typical,  the  passionate  demand  of  the  public  for  retaliation 
has  passed.  Its  place  is  filled  with  the  grim  determination  that 
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in  war  even  as  in  peace  justice  shall  prevail  and  the  reign  of  law 
be  maintained. 


QUESTIONNAIEE. 

1.  How  far  can  the  doctrine  of  military  necessity  be  justified? 

2.  What  are  the  limitations  of  reprisals? 

3.  Ought  the  established  laws  of  war  to  be  observed  and  en- 
forced, or  ought  each  belligerent  to  be  a  law  unto  himself? 

4.  Ought  not  the  doctrine  of  extra-territorial  jurisdiction  over 
aliens,  charged  with  felonies  and  misdemeanours  against  British 
subjects,  to  be  established  in  the  United  Kingdom? 

5.  Is  not  the  proviso  of  Art.  441  of  Chap.  xiv.  of  the  Manual 
of  Military  Law  contrary  to  the  Common  Law  ? 

6.  Ought  not  the  actual  perpetrators  of  war  crimes  to  be  held 
responsible  even  if  acting  under  superior  orders? 

7.  Is  it  not  expedient  now  to  revise  the  laws  and  usages  of  war  ? 


(Read  before  the  Grotius  Society  on  March  24,  1916.    Published 
in  the  "  Nineteenth  Century  and  After,"  September,  1916.) 


NOTE. — Since  the  above  paper  was  written,  Captain  Fryatt,  of 
the  s.s.  Brussels,  has  been  captured,  with  his  vessel,  by  the 
Germans,  convicted  of  a  war  crime  by  a  German  court-martial, 
and  executed  as  a  war  criminal  on  July  27,  1916.  According  to 
the  German  official  statement  issued  in  Berlin,  it  was  alleged  at 
the  trial  that  Captain  Fryatt  had  on  March  28,  1915,  attempted 
to  ram  a  German  submarine  which  had  signalled  to  him  to  stop. 
It  was  further  alleged  that  in  the  belief  that  he  had  succeeded  he 
was  rewarded  by  the  British  Government.  A  watch,  bearing  an 
inscription  to  this  effect,  presented  by  the  British  Admiralty,  had 
been  found  on  his  person.  This  was  produced  as  proof  of  his 
guilt.  It  was  also  alleged  that  in  this  attempt  he  had  acted  upon 
the  instructions  of  the  British  Government.  If  this  statement 
should  prove  to  be  correct,  Germany  cannot  be  heard  to  say  that 
obedience  to  orders  renders  immune  the  perpetrator  of  a  war 
crime. 
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a) 

THE  subject  intended  to  be  discussed  in  this  paper  does  not, 
according  to  the  ordinary  classifications,  come  within  the  domain 
of  Public  International  Law.  It  is  referred  to  in  text-books  of 
Private  International  Law,  but  the  authorities  in  most  cases  deal 
with  it  generally  from  the  point  of  view  of  municipal  law.  Yet 
I  think  that  it  is  impossible  to  deal  with  it  either  purely  from  the 
point  of  view  of  private  law,  or  purely  from  the  point  of  view  of 
municipal  law,  and,  in  fact,  I  propose  for  my  present  purpose  to 
deal  exclusively  with  that  branch  of  the  subject  on  which  con- 
siderations of  public  policy  are  or  ought  to  be  the  sole  guides,  and 
on  which,  moreover,  the  formation  of  an  international  consensus 
would  be  desirable.  Viewed  in  this  aspect  the  examination  of 
the  criteria  determining  the  nationality  and  the  domicil  of  cor- 
porate bodies  may  well  be  classified  as  belonging  to  Public 
International  Law,  and  therefore  included  in  the  programme  of 
the  Grotius  Society. 

(2) 

Notwithstanding  this,  I  have  some  hesitation  in  bringing  the 
subject  forward  as,  to  a  large  extent,  the  ground  is  neither  covered 
by  authoritative  pronouncements  in  the  text-books  nor  by  judicial 
decisions ;  and  moreover,  though  to  a  small  extent,  the  matters 
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requiring  discussion  have  been  the  subject  of  international  con- 
ventions, they  have  never  been  the  subject  of  international 
controversy.  I  shall  therefore  have  to  intrude  my  own  unsup- 
ported opinions  in  an  undesirably  large  measure,  but  do  not  submit 
them  as  dogmas,  but  only  as  bones  of  contention. 

(3) 

Strictly  speaking,  the  conceptions  of  nationality  and  domicil 
in  their  ordinary  meaning  are  not  applicable  to  corporate  bodies. 
Nationality  imposes  duties  which  can  only  be  performed  by  human 
beings  and  confers  rights  which  only  human  beings  can  enjoy. 
The  elements  constituting  domicil  include  an  "  animus  "  as  well 
as  a  "  factum,"  and  a  corporation,  being  an  inanimate  body,  is 
lacking  in  the  first-named  element.  Yet  both  nationality  and 
domicil  have  frequently  been  ascribed  to  corporations. 

The  references  in  the  recognised  text-books  to  the  nationality 
of  corporate  bodies — as  distinguished  from  their  domicil — can 
hardly  be  said  to  be  illuminating.  The  most  explicit  reference 
which  I  have  been  able  to  find  in  any  English  text-book  occurs 
in  the  following  passage  in  Mr.  Foote's  treatise  (on  p.  143) :  "  the 
conception  of  nationality  like  that  of  domicil  can  only  be  applied 
to  corporations  in  a  metaphorical  sense;  but  in  time  of  war  it 
may  often  be  necessary  to  consider  it  as  so  applicable.  It  would 
appear  clear  that  a  corporation  is,  for  some  purposes,  to  be 
regarded  as  a  subject  of  the  State  by  whose  law  it  was  incorporated 
and  in  which  it  is  registered  and  carries  on  business.  ...  In  the 
not  uncommon  case  of  a  company  registered  and  incorporated  in 
England  but  actually  carrying  on  the  whole  of  its  business  abroad 
it  seems  probable  that  the  question  of  nationality  wrould  have  to 
be  decided  by  the  same  practical  considerations  as  the  question 
of  its  domicil.  It  is  difficult  to  conceive  a  corporation  as  domiciled 
in  one  State  and  belonging  by  nationality  to  another,  both  conten- 
tions being  equally  artificial  in  their  character.  The  contention 
that  the  nationality  of  the  shareholders  affected  the  question  was 
rejected  by  Mathew,  J.,  in  the  Driefontein  Case  l  .  .  .  and  by 
Lord  Macnaghten  in  the  same  case  in  the  House  of  Lords. ' '  The 
observations  in  Baty  and  Morgan's  work  (pp.  254-266)  proceed  on 
the  assumption  that  in  the  case  of  trading  corporations  incorpora- 
tion is  nothing  more  than  "  a  device  to  enable  the  shareholders 
to  avoid  paying  their  debts  in  full."  This  assumption  creates  an 
entirely  distorted  view  of  the  subject.  The  utterances  of  foreign 
authors  are  of  an  equally  inconclusive  nature. 


1  Janson  v.  Driefontein  Consolidated  Mines  ([1901]  2  K.B.  419;   [1902] 
A.C.  484). 
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Weiss  deals  with  the  subject  in  two  different  places.  In 
vol.  iv.  he  deals  generally  with  corporate  bodies  (personnes 
morales),  whereas  in  vol.  ii.  he  deals  with  joint-stock  companies 
(that  is  to  say,  the  two  classes  of  "  societes  par  actions,"  being 
' '  society's  anonymes ' '  and  ' '  societes  en  commandite  par 
actions  ").  As  to  corporate  bodies  generally,  he  is  of  opinion 
that  they  have  a  nationality  and  must  be  treated  as  subjects  or 
citizens  of  the  State  under  the  laws  of  which  they  have  been 
incorporated.  His  views  on  the  subject  are  expressed  as  follows : 
"  Quant  a  nous,  d'accord  avec  la  presque  unanimite  des  auteurs, 
nous  prefe"rons  rattacher  en  principe  a  la  loi  sous  1'empire  de 
laquelle  elles  ont  pris  naissance,  1'exercice  des  droits  que  les  per- 
sonnes morales  etrangeres  reconnues  en  France  peuvent  invoquer 
chez  nous.  C'est  cette  loi  qui,  en  les  organisant  en  vu  d'un  but 
determine",  a  pu  le  mieux  appre"cier,  en  connaissance  de  cause, 
les  droits  qui  leur  sont  ne"cessaires  pour  1'atteindre  et  ce  n'est 
qu'autant  que  1'interet  public  pourrait  se  trouver  compromis  par 
ses  dispositions,  que  la  loi  francaise  devra  1'emporter  sur  elle." 

In  the  case  of  joint-stock  companies  the  .rule  is,  however,  in  big 
opinion,  only  to  be  applied  to  such  of  them  as  are  created  by 
special  decree  or  Act  of  a  Government  or  Legislature ;  whilst  the 
nationality  of  companies  incorporated  under  a  general  law,  as  he 
thinks,  ought  to  depend  on  the  place  where  such  a  company  hag 
its  principal  place  of  business  (vol.  ii.  pp.  415-419). 

L yon-Caen  and  Renault  are  of  opinion  that,  as  a  general  rule, 
a  company  must  be  deemed  a  subject  of  the  State  within  which 
its  domicil  is  situate  (vol.  ii.  p.  577),  and  this  opinion  is  shared 
by  Vatery  (p.  446). 

Von  Bar  (vol.  ii.  p.  300,  note  1)  simply  states  that  "it  is 
more  correct  merely  to  attribute  a  domicil  to  corporate  bodies 
and  not  to  attribute  to  them  any  nationality." 

Zitelmann,  the  most  acute  reasoner  among  modern  German 
writers  on  International  Law,  in  his  inquiry  as  to  the  personal 
statute  of  corporate  bodies  (vol.  ii.  1,  p.  Ill)  makes  the  following 
statement:  "  The  question  whether  it  is  permissible  to  speak  of 
nationality  in  their  case,  and  accordingly  to  say  that  their  personal 
statute  is  determined  by  their  nationality,  or  whether  the  con- 
ception of  nationality  as  hitherto  defined  presupposes  a  natural 
person  as  its  substratum,  could  only  be  answered  after  a  careful 
investigation  of  the  implications  of  the  conceptions  of  nationality 
and  of  corporate  existence."  He  thinks  it  unnecessary  to  under- 
take this  inquiry,  as,  in  his  opinion,  the  nationality  must  always 
coincide  with  the  domicil. 

These  quotations  are  sufficient  to  show  that  there  is  no 
communis  opinio  among  jurists.  Weiss  assumes  that  at  least 
some  corporate  bodies  may  have  a  domicil  distinct  from  their 
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nationality,  whilst,  according  to  the  other  French  writers  quoted 
by  me,  nationality  and  domicil  must  (at  least  generally)  coincide ; 
Von  Bar  denies  the  attribute  of  nationality  to  corporate  bodies; 
while  Zitelmann  cannot  conceive  the  possibility  of  a  corporate 
body  being  domiciled  outside  of  the  country  of  which  it  would  be 
considered  a  citizen  if  that  term  were  applicable  to  such  bodies; 
and  this  is  also  the  view  expressed  in  one  part  of  the  passage 
quoted  from  Mr.  Foote's  work. 

The  same  diversity  of  opinion  prevails  in  the  judicial  decisions 
on  the  same  subject.  Thus  in  America  there  are  two  currents 
running  in  diametrically  opposite  directions.  One  set  of  decisions 
denies  and  the  other  affirms  the  capability  of  corporate  bodies  to 
be  looked  upon  as  citizens  of  the  State  under  whose  laws  their 
corporate  existence  came  into  being.  Under  the  United  States 
Constitution  the  Federal  Courts  have  jurisdiction  to  try  actions 
between  citizens  belonging  to  different  States ;  in  connection  with 
this  it  was  held  that  a  corporation  is  not  a  citizen  within  the 
meaning  of  the  provision  in  question  and  cannot  therefore  main- 
tain a  suit  in  a  Federal  Court  against  the  citizen  of  a  State  other 
than  the  one  under  whose  law  it  became  incorporated :  Bank  of 
the  U.S.  v.  Deveaux  ([1809]  5  Cranch,  61),  Bank  of  Augusta  v. 
Earle  ([1839]  13  Peters  (U.S.),  519),  Ohio  v.  Mississippi  Railway 
Co.  v.  Wheeler  ([1861]  1  Black.  (U.S.),  286).  These  decisions 
were  based  on  the  doctrine — now  discarded  in  practice — according 
to  which  a  corporate  body  has  "  no  legal  existence  out  of  the 
boundaries  of  the  Sovereignty  by  which  it  was  created."  They 
have  been  practically  overruled  by  later  decisions  referred  to  in 
the  case  of  St.  Louis  and  S.  Francisco  Railway  v.  James  (161  U.S. 
645),  to  which  reference  is  made  below,  and  the  nationality  of 
corporate  bodies  is  also  recognised  in  cases  relating  to  other  ques- 
tions. Thus,  for  instance,  in  the  case  of  United  States  v.  North- 
Western  Express  Company  ([1897]  164  U.S.)  the  question  arose 
whether  a  statute  granting  compensation  to  United  States  citizens 
for  damage  done  by  Indians  conferred  this  right  of  compensation 
to  companies  incorporated  in  one  of  the  States.  The  question 
was  answered  in  the  affirmative  on  the  ground  that  "  Congress 
has  frequently  in  its  legislation,  as  also  have  the  treaty  making 
powers,  used  the  words  '  Citizens  of  the  United  States  '  as  em- 
bracing corporations  created  under  State  Laws."  Conversely, 
it  was  held  by  the  United  States  Claims  Commission  (No.  3)  that 
a  "  Societe  en  commandite  "  formed  in  Chili  under  Chilian  law, 
and  endowed  with  corporate  rights  under  that  law,  must  be  deemed 
to  be  a  Chilian  citizen,  and  that  a  claim  for  compensation  to 
which  the  partnership  would  have  been  entitled  if  it  had  been  a 
United  States  citizen  could  not  be  established,  notwithstanding 
the  fact  that  all  the  partners  were  United  States  citizens. 


62  THE   NATIONALITY   AND   DOMICIL 

The  German  Imperial  Court  at  Leipzig,  by  its  judgment  of  the 
14th  April,  1882,  attributed  nationality  to  a  corporate  body  under 
most  extraordinary  circumstances.  An  insurance  company, 
carrying  on  its  business  in  Alsace  and  incorporated  under  French 
law  while  Alsace  was  still  part  of  France,  was,  some  time  after 
the  annexation  of  Alsace,  refused  permission  to  continue  its 
business  under  the  provisions  of  a  French  statute  which,  as  regards 
foreign  companies,  makes  the  permission  to  carry  on  business 
dependent  on  Government  authorisation.  This  French  statute 
had  still  the  power  of  law  in  Alsace,  but  the  company  in  ques- 
tion, though  originally  created  in  Alsace,  was  treated  as  a  foreign 
company  after  the  annexation,  and  a  prohibition  of  its  business 
was  ordered  in  1882.  The  Imperial  Court  had,  among  other 
things,  to  decide  whether  contracts  entered  into  before  1882  could 
be  enforced  by  the  German  Courts,  and  the  judgment  proceeds 
on  the  principle  that  the  capacity  of  a  person,  whether  natural 
or  artificial,  is  capable  of  appearing  in  an  action  depends  on  the 
personal  law  of  that  person,  and  that,  according  to  French  law, 
the  personal  law  is  determined  by  the  nationality  of  the  person 
concerned,  being  in  the  case  of  the  company  in  question  the 
French  law.  The  judgment  refers  to  the  company  in  question 
as  the  subject  of  a  foreign  State  (Ausldnderin).  The  French 
Courts  have  frequently  considered  the  question  whether  German 
companies  must  be  deemed  "  German  subjects  "  within  the 
meaning  of  Art.  11  of  the  Treaty  of  Frankfort.  Some  have 
answered  the  question  in  the  affirmative  and  some  in  the  negative 
(see  Clunet,  1892,  p.  479;  1893,  p.  588). 

The  nationality  of  corporate  bodies  is  also  referred  to  in  some 
recent  English  cases.  In  the  case  of  Att.-Gen.  v.  Jewish  Coloni- 
sation Association  ([1900]  2  Q.B.  556;  [1901]  1  Q.B.  123)  the 
Judges  in  the  Court  of  first  instance  referred  to  the  domicil  of  the 
defendant  company  as  distinguished  from  its  nationality,2  but  in 
the  Court  of  Appeal  the  reference  was  to  its  nationality.  The 
Master  of  the  Eolls  ([1901]  1  Q.B.,  on  p.  130)  says :  "  That  it  is 
an  English  company  I  do  not  doubt,  subject  to  English  law,  and 
the  fact  that  there  was  a  council  of  administration  which  carried 
on  the  business  of  the  company  outside  of  England  does  not  in 
my  judgment  render  the  company  any  the  less  an  English  company 
and  subject  to  English  law  ";  and  the  judgment  of  Stirling,  L.J., 
contains  the  following  passage  (on  p.  143):  "  The  memorandum 
of  association  contains  provisions  which  show  that  the  framer 


3  See  particularly  the  judgment  of  Darling,  J.  ([1900]  2  Q.B.,  on  p.  572), 
which  begins  as  follows  :  "  I  will  begin  by  stating — for  it  is  necessary  to  the 
decision  of  this  case — that  I  come  to  the  conclusion  that  the  Jewish  Colonisation 
Association  was  domiciled  in  England." 
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of  it  contemplated  that  the  company  would  be  subject  to  the 
jurisdiction  of  the  ordinary  English  Courts  and  might  in  certain 
events  become  subject  to  the  jurisdiction  of  the  Charity  Commis- 
sioners. The  defendant  company  thus  constituted  is  to  all  intents 
and  purposes  an  English  company." 

It  will  be  seen  that  no  particular  feature  is  mentioned  as 
constituting  the  test  of  nationality,  but  that  the  conclusion  on 
that  subject  is  arrived  at  on  the  basis  of  the  general  impression 
created  by  various  circumstances  connected  with  the  formation 
of  the  company. 

In  the  well-known  case  of  Driefontein  Mines^v.  Janson  ([1900] 
2  Q.B.  339;  [1901]  2  K.B.  419;  [1902]  A.C.  484)  the  question 
as  to  nationality  was  raised  in  a  much  more  definite  manner.  In 
the  Court  of  first  instance  Mathew,  J.  (on  p.  346),  says:  "  It  has 
been  maintained  that  this  company  was  not  an  alien  3  company 
on  the  ground  that  a  great  majority  of  its  shareholders  were 
French  or  German  or  subjects  of  the  Queen,  and  the  number  of 
shareholders  subject  of  the  Transvaal  was  very  small;  but  my 
opinion  is  that  this  trading  corporation,  incorporated  according  to 
Transvaal  law,  must  be  treated  as  a  Transvaal  subject." 

In  the  House  of  Lords  the  Lord  Chancellor  (Lord  Halsbury) 
assumes,  for  the  purposes  of  his  judgment  (but  stating  at  the 
same  time  that  this  might  be  a  subject  of  debate),  that  the 
plaintiff  company  was  a  subject  of  the  Transvaal  Government — 
see  p.  490.  Lord  Macnaghten  on  p.  497  makes  the  same  assump- 
tion, but  without  any  reservation.  He  assumes  that  the  company 
in  question  "  was  to  all  intents  and  purposes  in  the  position  of  a 
natural-born  subject  of  the  late  South  African  Republic.  .  .  .  If 
all  its  members  had  been  subjects  of  the  British  Crown  the 
corporation  itself  would  have  been  none  the  less  a  foreign  cor- 
poration." Lord  Davey  (p.  498)  takes  the  same  view.  Lord 
Brampton,  without  stating  that  this  is  a  mere  assumption  for 
the  purposes  of  the  judgment,  declares  (on  p.  501)  that  the  com- 
pany, being  incorporated  under  the  laws  of  the  South  African 
Republic,  must  be  clearly  "  treated  as  a  subject  of  the  Republic 
notwithstanding  the  nationality  of  its  shareholders."  Lord 
Lindley's  judgment  finally  contains  the  following  passage  (on 
p.  505):  "If  it  becomes  material  to  attribute  nationality  to  the 
company  it  would,  in  my  opinion,  be  correct  to  say  that  the  com- 
pany was  a  Transvaal  company  and  a  subject  of  the  Transvaal 
Government,  although  almost  all  its  shareholders  were  foreigners 
resident  elsewhere  and  subjects  of  other  countries."  4 


8  Clearly  a  slip;  the  proper  word  would  be  "enemy." 
*  In  the  Continental  Tyre  Company  Case,  referred  to  below,  these  utterances 
are  quoted  with  approval  in  the  judgment  of  the  majority  of  the  Judges  of  the 
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I  shall  still  have  to  refer  to  some  important  French  decisions 
on  the  subject  of  the  nationality  of  corporate  bodies,  but  before 
doing  so  it  will  be  convenient  to  make  an  attempt  to  find  some 
articulate  sound  in  this  babel  of  voices.  The  reason  of  the  incon- 
sistency of  the  judicial  as  well  as  of  the  literary  utterances  on  the 
subject  of  the  Nationality  of  Corporate  Bodies  will  be  found  in 
the  fact  that  the  term  "  nationality  "  in  the  case  of  artificial 
persons  has  no  definite  meaning,  and  the  expression,  indicating 
the  particular  nationality,  is  frequently  used  exclusively  for  the 
purpose  of  indicating  the  country  whose  law  is  to  be  applied  under 
the  particular  circumstances.  This  is  more  particularly  the  case 
in  the  countries  in  which  the  so-called  personal  law  is  the  law  of 
the  nationality  and  not  the  law  of  the  domicil.  This  and  this 
alone  creates  the  confusion  between  nationality  and  domicil,  and 
the  opinion  held  by  many  writers  that  in  the  case  of  corporate 
bodies  the  two  must  necessarily  coincide.  If  the  question  is 
looked  upon  from  a  point  of  view  extending  beyond  the  circum- 
stances of  any  individual  concrete  problem  it  will  be  found  obvious 
that  a  distinction  corresponding  to  the  distinction  between 
nationality  and  domicil  must  be  drawn  in  the  case  of  corporate 
bodies. 

It  is  an  undeniable  fact  that  there  are  numerous  trading  cor- 
porations incorporated  in  one  country  but  having  their  adminis- 
trative centre  in  another  country.  It  is  in  the  case  of  such 
companies  that  most  of  the  problems  arise,  and  it  is  in  the  case 
of  such  companies  that  a  distinction  between  nationality  and 
domicil  must  be  drawn.  If  a  nationality  has  to  be  attributed  to 
such  a  corporation  that  nationality  must  depend  upon  the  place  of 
incorporation,  inasmuch  as  the  laws  of  the  place  of  incorporation 
not  only  give  life  to  the  body  about  which  the  question  arises,  but 
also  determine  its  anatomy  and  its  physiology.  Wherever  the 
corporation  takes  up  its  abode  these  laws  adhere  to  it  and  in  a 
large  measure  determine  the  nature  of  its  activities,  and  it  is 
therefore  no  misnomer  to  describe  the  corporation  as  a  subject  of 
the  State  whose  laws  cling  to  it  in  this  manner. 

The  law  of  some  foreign  countries  seems  to  be  opposed  to  this 
doctrine.  Thus  the  Portuguese  Commercial  Code  has  the  following 
provision  (Art.  110) : 

' '  As  sociedades  que  se  queiram  constituir  em  paiz  estrangeiro, 
mas  que  devem  ter  sede  no  reino  e  n'elle  exercer  o  principal 
commercio,  serao  consideradas  para  todos  effeitos  como  sociedades 
nacionaes  e  ficarao  sujeitas  a  todos  disposicoes  de  este  codigo." 

In  the  same  way  the  Italian  Code  (Art.  230  (4) )  provides  as 
follows : 

Court  of  Appeal.     Even  Lord  Wrenbury  adopts  them,  subject  to  certain  quali- 
fications (see  the  quotation  below  on  p.  66). 
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"Le  societa  constitute  in  paese  estero,  le  quali  hanno  nel 
Eegno  la  loro  sede  e  1'oggetto  principale  della  loro  impresa,  sono 
considerate  come  societa  nazionali  e  sono  soggette,  anche  per  la 
forma  e  validita  del  loro  atto  constitutive,  benche  stipulate  in 
paese  estero,  a  tutte  le  disposizioni  del  presente  codice." 

To  a  superficial  view  it  would  appear  that  these  enactments 
provide  that  all  corporate  bodies  having  their  "  siege  social  " 
within  the  country  concerned  are  to  be  deemed  subjects  of  that 
country  for  all  purposes,  without  any  reference  to  the  laws  of  the 
country  in  which  their  corporate  existence  has  come  into  being; 
but  it  will  be  found  that  all  that  is  really  meant  is,  that  corporate 
bodies  created  outside  of  the  territory  of  the  State  in  which  they 
carry  on  business  must  conform  to  the  laws  of  that  State.  This 
principle  is  also  expressed  in  Art.  129  of  the  Belgian  Statute  of 
the  18th  May,  1873,  which  enacts  that 

' '  Toute  societe  dont  le  principal  etablissement  est  en  Belgique 
est  soumise  a  la  loi  Beige,  bien  que  1'acte  constitutif  ait  ete  passe 
en  pays  etranger. 

The  reservation  at  the  end  of  the  international  conventions 
referred  to  below  (p.  74)  has  precisely  the  same  effect.  It  is,  of 
course,  open  to  the  Legislature  of  any  State  to  provide  that 
foreign  corporate  bodies  carrying  on  business  within  such  State 
must,  as  regards  the  branch  establishment  within  such  State, 
conform  to  its  laws,  but  this  cannot  possibly  affect  the  position 
of  such  a  corporation  either  in  the  country  in  which  it  has  been 
endowed  with  corporate  rights  or  in  any  third  country.  The 
necessary  obedience  to  the  regulations  prevailing  in  the  country 
where  business  is  carried  on  cannot  affect  the  real  national 
character  of  any  corporate  body. 

There  are  still  some  authorities  who  hold  that  the  nationality 
of  a  corporate  body — if  any  nationality  is  to  be  attributed  to  it  at 
all — depends  upon  the  nationality  of  its  members,5  but  there  are 
so  many  practical  objections  against  this  view  that  it  is  hardly 
necessary  to  discuss  it.  In  this  country  there  is  as  yet  no  binding 
decision  on  the  subject,  but  the  dicta  of  Lord  Macnaghten  and  of 
Lord  Lindley,  which  I  have  quoted  above,  would  make  it  very 
difficult  to  contend  against  the  doctrine  that,  for  the  purpose  of 
determining  the  nationality  of  the  body,  the  nationality  of  the 
members  is  immaterial.  It  may  of  course  be  material  for  other 
purposes — see  post,  p.  67  [and  see  P.S.  on  the  effect  of  the 
Continental  Tyre  Case  (p.  82)]. 

The  development  of  the  American  law  on  this  subject  is  highly 
interesting.  The  doctrine  originally  laid  down  in  the  case  of 

5  Some  French  authorities  holding  that  view  are  quoted  by  Valery  (p.  443, 
note  2),  who,  however,  is  of  a  contrary  opinion. 
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Bank  of  the  U.S.  v.  Deveaux  was  that  the  existence  of  a  corporate 
body  was  only  recognised  within  the  limits  of  the  State  under 
whose  laws  the  corporate  body  was  created;  it  was  therefore 
argued  that  outside  of  the  limits  of  that  State  a  suit  brought  by 
a  corporation  was  in  reality  a  suit  brought  by  all  its  members  in 
the  corporate  name.  If,  therefore,  all  the  members  of  the  cor- 
poration were  citizens  of  the  State  in  which  the  corporation  was 
created,  being  another  State  than  the  State  of  which  the  defendant 
was  a  citizen,  they  were  enabled  to  sue  collectively  in  the  corporate 
name  in  a  Federal  Court.  At  a  later  stage  all  the  members  of  any 
such  corporation  were  presumed  to  belong  to  the  State  within 
which  the  corporation  was  created,  but  the  presumption  was 
rebuttable.  After  a  long  contest  in  the  United  States  Supreme 
Court  it  was,  however,  settled  that  the  presumption  of  citizenship 
was  "  one  of  law,  not  to  be  defeated  by  allegation  or  evidence  to 
the  contrary."  (For  a  full  historical  survey,  see  the  above  quoted 
case  of  St.  Louis  and  S.  Francisco  Railway  v.  James.)  The  prac- 
tical result  is  that  a  corporation  can  sue  as  if  it  were  a  citizen  of 
the  State  in  which  it  was  created,  and  that  the  nationality  of  the 
members  is  immaterial.  [As  to  Lord  Parker's  observations  on 
this  subject,  in  his  judgment  in  the  Continental  Tyre  Case,  see  my 
observations  in  the  postscriptum  to  this  paper  (p.  82).] 

The  nationality  of  a  corporate  body  as  denned  above  is  con- 
clusive as  to  the  law  determining  its  powers  and  objects  and  as  to 
the  construction  of  the  charter  or  articles  by  which  its  organisa- 
tion, the  rights  and  duties  of  its  administrative  body  and  of  its 
members  are  determined,  but  where  the  domicil  is  distinct  from 
the  nationality  the  corporation,  as  shown  below,  is  in  many  ways 
subject  to  the  laws  of  the  country  in  which  such  domicil  is  estab- 
lished. A  corporation  created  in  one  country  and  domiciled  in 
another  is  in  many  ways  under  double  allegiance.  This  fact 
entails  some  consequence  which  serves  as  a  reminder  of  the  fact 
that  the  term  "  nationality  "  when  applied  to  a  company  must 
necessarily  have  an  entirely  different  connotation  than  when  it 
is  applied  to  a  natural  person.  The  distinction  is  very  clearly 
demonstrated  by  Buckley,  L.J.  (now  Lord  Wrenbury),  in  the 
following  passage,  which  occurs  in  the  dissenting  judgment 
delivered  by  him  in  the  Court  of  Appeal  in  the  case  of  Continental 
Tyre  Co.  v.  Daimler  Co.  ([1915]  1  K.B.  893,  916) :  "  The  corpora- 
tion, if  it  be  a  British  corporation,  stands  in  the  same  position  for 
most  purposes  as  a  British  subject.  For  instance,  as  regards 
rights  of  ownership  of  property  and  the  right  of  protection  and 
assistance  by  the  law.  But  while  it  stands  for  most  purposes  in 
the  position  of  a  British  subject  it  cannot,  I  think,  be  correctly 
described  as  a  British  subject.  A  subject  must,  I  conceive,  be 
one  who  can  serve  the  King  physically,  for  instance,  if  he  be  a 
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male,  by  wearing  weapons  and  serving  in  the  wars,  who  has  a 
mind  and  can  be  either  loyal  or  disloyal  to  the  King.  None  of 
these  can  be  predicated  of  the  abstract  legal  entity.  It  has  no 
existence  at  all  except  in  contemplation  of  the  law. 

To  say  that  the  nationality  of  the  members  does  not  determine 
the  nationality  of  the  corporation  is  by  no  means  equivalent  to 
saying  that  the  nationality  of  the  members  may  not  be  important 
in  deciding  questions  relating  to  the  corporation.  [As  shown  in 
the  judgment  of  the  House  of  Lords  in  the  Continental  Tyre  Case, 
it  may  be  conclusive  as  to  the  location  of  the  place  in  which  the 
real  control  is  exercised.]  Where,  for  instance,  the  laws  of  a 
foreign  country  are  resorted  to  by  the  promoters  of  a  company  for 
the  sole  purpose  of  evading  the  laws  of  the  country  which  is  to  be 
the  real  home  of  the  newly  created  body,  it  ought,  in  my  opinion, 
to  be  impossible  for  the  persons  interested  in  such  body  to  plead 
its  foreign  incorporation  in  the  event  of  their  being  personally 
sued  in  respect  of  its  liabilities.  I  do  not  think  that  this  doctrine 
has  ever  been  resorted  to  in  this  country  or  in  the  United  States, 
but  the  French  Courts — in  the  course  of  the  decisions  which,  as 
stated  above,  I  have  still  to  refer  to — have  frequently  applied  it, 
though  it  does  not  seem  hitherto  to  have  come  before  the  "  Cour 
de  Cassation. ' '  The  principle  is  very  clearly  stated  in  the  follow- 
ing passage  contained  in  a  judgment  of  the  Tribunal  Commercial 
de  Nantes  of  the  29th  March,  1913  (reported  Clunet,  1914, 
pp.  1284-1288),  relating  to  a  company  calling  itself  "  Bohemian 
Goldfields  Limited":  "  Attendu,  en  droit,  qu'il  est  de  juris- 
prudence que  bien  qu'une  societe  ait  ete  constitute  a  1'etranger 
les  tribunaux  francais  n'en  ont  pas  moins  un  pouvoir  souverain 
d 'appreciation  pour  reconnaitre  que  malgre  son  origine  apparem- 
ment  etrangere  elle  est  cependant  une  societe"  frangaise  .  .  . 
qu'il  resulte  de  1'expose  des  faits  rappeles  ci-dessus  que  la  societe 
d'apparence  anglaise  est  en  re*alite  bien  franchise;  qu'en  effect 
c'est  un  Francais,  Ghio,  qui  1'a  conque,  qui  en  est  le  pere  re"el, 
qui  a  passe"  les  conventions  essentielles  y  relatives,  qui  a  invente 
les  administrateurs  anglais,  qui  a  paye  ou  prete  a  Butchart 
1'unique  action  d'une  livre  qui  lui  e*tait  necessaire  pour  faire  partie 
du  Conseil  d' Administration,  que  les  titres  et  les  actions  de  la 
Socie"te  etaient  detenus  par  les  seuls  fran^ais  .  .  .  que  c'est  a 
Paris  que  se  trouvait  le  siege  administratif  de  la  Societe ;  que  le 
siege  anglais  chez  Butchart  etait  un  siege  purement  fictif,  aussi 
qu'il  resulte  de  la  lettre  visee  anterieurement  que  le  local  anglais 
n'avait  d'autre  but  que  d'y  recevoir  des  communications6  le  cas 

'  In  another  similar  case  it  is  stated  that  "  le  siege  consiste  dans  un  simple 
carton  place  dans  1'etude  des  solicitors  qui  avaient  rempli  les  formalites  de 
constitution." 
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e"che"ant  .  .  . ;  que  la  '  Bohemian  Goldfields  '  n'a  aucun  interet 
direct  ou  indirect  en  Angleterre  .  .  .  qu'on  ne  trouve  en  I'espece 
aucune  raison  honnete,  serieuse  et  legitime  pour  justifier  tant 
I'existence  du  siege  social  que  la  constitution  anglaise  de  cette 
societe  eminemment  frangaise ;  que  le  tribunal  doit  done  affirmer 
qu'il  a  devant  lui  non  une  Societe  anglaise  mais  une  societe 
frangaise  .  .  .  Par  ces  motifs  .  .  .  Au  fond  dit  et  juge  que  la 
Societe  '  Bohemian  Goldfields  Limited  '  est  non  une  societe" 
re"guliere  anglaise  mais  une  societe  de  fait  francaise,  &c." 

Similar  views  are  expressed  in  judgments  of  the  "  Tribunal  de 
Commerce  de  la  Seine  "  of  the  26th  May,  1909,  and  of  the 
"  Tribunal  Correctionnel  de  la  Seine  "  of  the  27th  July,  1910 
(reported  Clunet,  1911,  pp.  234-242),  both  of  which  judgments  are 
quoted  in  the  above  judgment. 

The  manner  in  which  the  principles  thus  laid  down  may  come 
into  conflict  with  the  international  rules  as  to  the  mutual  recog- 
nition of  corporate  bodies  will  be  discussed  below,  sub  (5). 

(4) 

On  the  question  as  to  the  location  of  the  domicil  of  a  corporate 
body  the  opinions  of  text-book  writers  and  judicial  authorities 
are  as  divided  as  on  the  question  of  nationality.7  Many  writers 
hold  that  the  place  of  the  registered  office  (siege  social)  determines 
the  domicil  (von  Bar,  p.  162;  Zitelmann,  p.  111).  Some  writers 
are  of  opinion  that  the  place  where  the  functions  of  the  corporation 
are  discharged  is  decisive  (Lyon-Caen  and  Renault,  vol.  ii.  2, 
p.  577  8 ;  Dicey,  as  to  non-trading  corporations,  pp.  160-163 ;  Weiss, 
vol.  ii.  pp.  417-419).  Others  place  the  locality  of  the  domicil  in 
the  spot  "  where  the  administrative  business  of  the  corporation  is 
carried  on  "  (Dicey,  as  to  trading  corporations,  ubi  supra).  The 
French  expression  principal  etablissement  is  ambiguous.  Weiss 
(vol.  ii.  p.  419)  places  this  establishment  in  the  country 
in  which  the  business  is  actually  carried  out  (e.g.  where  the  rail- 
way or  mine  is  worked).  On  the  other  hand,  Valery  (p.  446) 
interprets  the  term  as  meaning  the  administrative  centre  "  c'est 
de  la  que  partiront  les  ordres  auxquels  ses  agents  devront  obe"ir; 
c'est  la  que  sera  sa  caisse,  c'est  la  que  se  trouvera  sa  comptabilite". " 

The  diversity  of  opinion  prevailing  on  the  subject  arises  from 
the  fact  that  in  this  matter  the  formation  of  doctrine  has  to 
a  large  extent  proceeded  on  the  principles  of  the  pragmatist 


T  The  authors  who  hold  that  nationality  and  domicil  are  identical  express 
their  views  in  connection  with  nationality,  but  they  are  here  referred  to  as 
applying  to  domicil. 

8  These  authors  are,  however,  of  opinion  that  in  certain  circumstances  the 
sibge  social  may  be  substituted. 
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philosophy — that  is  to  say,  that  the  doctrine  is  moulded,  in  respect 
of  each  specific  problem,  by  the  practical  purposes  which  it  is 
intended  to  serve ;  but  it  would  be  better  even  for  practical 
purposes  if  a  guiding  principle  could  be  ascertained  and  adhered 
to.  Such  a  guiding  principle  can,  I  think,  be  found  in  some  of 
the  judgments  of  the  English  Courts. 

The  English  judgments  relate  either  to  questions  of  jurisdiction 
or  to  questions  of  taxation.  Where  the  domicil  of  a  company  is 
to  be  ascertained  for  the  purpose  of  enabling  a  writ  to  be  served, 
the  place  where  its  registered  office  is  situate  is  generally  held  to 
be  the  place — or  at  least  one  of  the  places — where  it  is  domiciled ; 
but  the  language  used  on  various  occasions  on  this  subject  is  by  no 
means  clear  or  consistent:  see  Keynsham  &  Co.  v.  Baker  ([1863] 
2  H.  &  C.  729),  Jones  v.  Scottish  Accident  Insurance  Co.  ([1886] 
17  Q.B.  D.  421),  and  Watkins  v.  Scottish  Imperial  Insurance  Co. 
([1889]  23  Q.B.  D.  285).  Some  statutory  provisions  expressly 
make  the  registered  office  the  proper  address  for  service  (see 
Companies  (Consolidation)  Act,  1908,  ss.  116,  274).  It  is  not 
necessary  to  enter  into  elaborate  discussions  on  this  point,  as  in 
all  cases  where  "  domicil  "  is  the  test  for  establishing  jurisdiction 
the  word  is  not  used  in  the  sense  in  which  it  is  used  in  the  cases 
where  domicil  is  looked  upon  as  the  test  of  personal  law.  This, 
for  instance,  appears  from  the  fact  that  for  the  purpose  of  estab- 
lishing jurisdiction  a  company  may  be  domiciled  in  two  different 
places — per  Lord  St.  Leonards  in  Carron  Iron  Co.  v.  Maclaren 
(5  H.L.  C.  416,  449;  101  E.  E.  229,  243).  Where  the  place  of 
the  registered  office  determines  the  place  of  domicil,  domicil  in 
effect  means  nothing  more  than  "  an  address  for  service."  The 
word  is  used  in  a  non-natural  sense  like  the  French  word  domicile 
elu,  which  does  not  mean  that  the  person  concerned  really 
chooses  the  place  named  as  his  domicil,  but  only  that  he  submits 
to  the  jurisdiction  of  the  Courts  in  whose  district  that  place  is 
situate. 

On  the  other  hand,  the  revenue  cases  establish  a  distinct  and 
valuable  principle.  They,  no  doubt,  turn  on  the  wording  of  the 
Income  Tax  Acts,  which  use  the  word  "  residence  "  in  the  place 
of  domicil;  but  an  examination  of  the  grounds  given  for  the 
judgments  in  these  cases  will  show  that  the  expression 
"  residence  "  in  the  case  of  companies  has  always  been  interpreted 
as  equivalent  to  "  domicil."  Westlake  (pp.  389-391)  draws  a 
distinction  between  companies  incorporated  in  the  United  King- 
dom and  those  incorporated  abroad.  According  to  the  view  he 
takes,  companies  incorporated  in  the  United  Kingdom  are  deemed 
to  be  domiciled  in  the  United  Kingdom  wherever  the  place  of  their 
real  head  office  is  situate,  whereas  a  foreign  company,  though 
having  a  registered  office  in  the  United  Kingdom,  is  only  deemed 
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domiciled  in  England  if  that  office  is  its  real  head  office.  I  do 
not  think  that  this  distinction  was  justified  by  the  authorities 
quoted  in  its  support,  but,  in  any  case,  a  recent  decision  of  the 
House  of  Lords  (Mitchell  v.  Egyptian  Hotels,  Limited  ([1915] 
A.C.  1022,  1037)),  affirming  a  judgment  of  the  Court  of  Appeal, 
has  conclusively  shown  that  the  principles  applicable  to  foreign 
companies  also  apply  to  companies  incorporated  in  the  United 
Kingdom.9 

The  real  head  office  of  a  corporate  body,  and  therefore  the  place 
of  its  domicil,  is  the  place  where  "  the  brain  which  controls  the 
operations"  of  the  company  is  situate:  Goerz  &  Co.  v.  Bell 
([1904]  2  K.B.  136),  De  Beers  Consolidated  Mines  v.  Howe 
([1905]  2  K.B.  612;  [1906]  A.C.  455),  San  Paulo  &c.  Company 
v.  Carter  ([1895]  1  Q.B.  580;  [1896]  A.C.  31),  and  Mitchell  v. 
Egyptian  Hotels  (ubi  supra).  The  brain  of  a  corporate  body  is 
situate  in  the  place  where  those  who  direct  its  policy  and  its  mode 
of  action  are  accustomed  to  meet  and  to  form  their  resolutions. 
Whether  those  present  are  designated  by  the  name  of  ' '  directors  ' ' 
is  immaterial.  There  may  be  nominal  directors  in  one  place  and 
so-called  "local  directors"  in  another  place.  If  these  local 
directors  have  merely  to  follow  the  orders  given  by  the  directors 
residing  at  the  place  of  the  head  office  they  do  not  constitute  the 
brains  of  the  company.  If,  on  the  other  hand,  as  appears  to  have 
been  shown  in  the  Egyptian  Hotels  Case,  the  local  directors  deter- 
mine the  whole  of  the  policy  of  the  company,  the  directors  at  the 
so-called  head  office  do  not  count. 

It  is  not  absolutely  necessary  that  the  domicil  of  a  corporate 
body  should  be  permanently  located  in  the  same  place.  Some 
companies  seem  to  be  deliberately  constituted  as  vagabonds.  In 
the  articles  of  the  Goerz  Company  (see  the  case  of  Goerz  v.  Bell 
referred  to  above)  it  was  provided  that  the  head  office  was  to  be 
"  either  in  London  or  elsewhere  [sic]  on  the  Continent  of  Europe 
or  in  Johannesburg  .  .  .  or  at  such  other  places  elsewhere  as  the 
directors  may  from  time  to  time  determine. "  The  fact  that  some 
laws  prescribe  that  a  company  must  have  a  siege  social  situate 
within  the  country  of  incorporation  does  not  affect  this  possibility. 
The  statutory  head  office,  as  pointed  out  above,  may  be  nothing 
more  than  an  address  for  communications  and  service.  The  brain 
of  the  company  may  be  found  in  quite  another  place. 

The  distinction  between  trading  corporations  and  other  cor- 
porations drawn  by  Professor  Dicey  does  not  recommend  itself  to 
my  judgment.  In  most  cases  the  brain  of  a  non-trading  corpora- 

*  The  dissenting  Lords  (Earl  Loreburn  and  Lord  Parmoor)  did  not  dispute 
the  legal  proposition  on  which  the  decision  was  founded,  but  found  that,  as  a 
matter  of  fact,  the  administrative  centre  of  the  company  was  in  England. 
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tion  is  situate  in  the  place  where  its  functions  are  discharged,  and 
the  distinction  in  such  cases  is  of  course  unnecessary,  but  cases 
are  conceivable  where  this  is  not  the  case.  I  do  not  know  whether 
any  corporate  body  is  actually  in  existence  formed  for  the  purpose 
of  missionary  work  in  uncivilised  countries,  but  such  a  body  might 
of  course  exist,  and  it  would  hardly  do  to  say  that  such  a  body 
was  domiciled  in  the  place  where  its  functions  are  exercised.  To 
consider  the  place  of  exploitation  as  the  place  of  the  domicil  in 
all  cases,  as  is  done  by  Weiss,  is,  in  my  opinion,  entirely  unjusti- 
fiable. There  must  be  some  analogy  between  the  domicil  of  a 
natural  and  that  of  an  artificial  person.  Nobody  would  say  that 
a  person  permanently  residing  in  England,  but  being  the  owner  of 
a  business  in  Persia,  is  domiciled  in  Persia. 

The  subject  of  domicil  is  of  paramount  importance,  not  merely 
with  reference  to  taxation,  but  also  with  reference  to  the  rules 
relating  to  the  recognition  and  admission  of  foreign  companies, 
and  to  the  rules  relating  to  trading  with  the  enemy,  and  also  to 
the  rules  relating  to  the  ownership  of  British  ships.  It  is  for  this 
reason  that  it  is  most  important  to  clear  away  the  fogs  which 
have  gathered  round  this  matter. 


(5) 

The  question  whether  a  foreign  corporate  body  ought  to  be 
recognised  as  such  outside  of  the  area  within  which  it  was  created 
is  the  next  question  we  have  to  consider.  In  this  country  the 
right  of  a  foreign  corporation  to  sue  in  its  corporate  capacity  was 
established  at  a  very  early  period,  but,  strange  to  say,  it  was 
only  within  comparatively  recent  times  that  the  right  to  sue  a 
foreign  corporation  wras  established :  Dutch  West  India  Company 
v.  Van  Moses  (1  Strange,  612),  Henriques  v.  Dutch  West  India 
Company  ([1734]  2  Lord  Eaymond,  1532),  and  Newby  v.  Van 
Oppen  ([1872]  L.  E.  7  Q.B.  293).  In  any  case,  there  is  now 
no  doubt  whatever  on  the  subject.  The  corporate  existence  of 
a  foreign  corporation  duly  constituted  in  the  country  of  its  origin 
is  recognised  in  England. 

A  similar  rule  prevails  in  Germany,  and  is  ascribed  by  von  Bar 
as  being  established  by  the  "  Law  of  Nations"  (vol.  i.  p.  302). 
Zitelmann  (vol.  ii.  1,  pp.  111-117)  denies  that  there  is  any  such 
rule  belonging  to  the  "  Law  of  Nations,"  but,  by  a  somewhat 
elaborate — and  not  uninteresting — process  of  reasoning,  comes  to 
the  conclusion  that  the  recognition  of  the  corporate  existence  of 
foreign  corporations  is  a  rule  of  German  customary  law.  A 
statutory  exception  from  this  rule  was  created  by  Art.  10  of  the 
statute  introducing  the  Civil  Code  which  makes  the  recognition  of 
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the  corporate  existence  of  certain  specified  classes  of  association 
dependent  on  the  sanction  of  the  Federal  Council.10 

In  France  the  general  rule  appears  to  be  that  the  corporate 
existence  of  a  foreign  corporation  is  recognised  in  so  far  as  such 
recognition  is  not  in  conflict  with  a  rule  of  public  policy  (Weiss, 
vol.  iv.  p.  667),  but  a  somewhat  obscurely  worded  statute  of  the 
30th  May,  1857,  laid  down  special  rules  for  foreign  companies 
(societes  anonymes)  and  other  commercial  financial  associations- 
These  rules  have  been  the  subject  of  much  controversy,  but, 
according  to  the  prevailing  opinion,11  they  mean  that  the  cor- 
porate existence  of  incorporated  foreign  companies  or  associations 
is  only  recognised  in  so  far  as  a  French  Government  decree,  as 
regards  the  companies  and  associations  of  any  particular  country, 
has  sanctioned  such  recognition.  International  conventions  to 
which  France  is  a  party  have  the  same  effect  as  Government 
recognition.12 

In  the  United  States  the  doctrine  that  a  corporation  exists 
as  such  only  within  the  local  area  of  the  State  under  whose  laws 
it  was  created — as  shown  above — has  not  been  abandoned  in 
theory,  but  corporate  bodies  are  allowed  to  appear  in  the  Courts 
under  the  protection  of  a  legal  fiction  which  represents  the  name 
of  the  corporation  as  a  collective  name  for  its  members.  This 
fiction  is  not  without  practical  significance,  as  it  disregards  the 
rule  about  the  distinction  between  the  universitas  and  the 
singuli,  and  thus  gives  tacit  sanction  to  rules,  such  as  those  of 
the  Calif ornian  Constitution,  which  make  the  members  of  a  cor- 
poration liable  for  its  debts,  notwithstanding  the  fact  that, 
according  to  the  constitution  of  the  corporation,  the  liability  of  the 
members  is  limited:  see  Risdon  &c.  Works  v.  Furness  ([1905] 
1  K.B.  304;  [1906]  1  K.B.  49). 

In  some  countries  the  Codes  expressly  recognise  the  corporate 
existence  of  foreign  corporations.  Thus  the  Civil  Code  of  the 
Argentine  Eepublic  provides  as  follows: 

Son  tambien  personas  juridicas  los  Estados  estranjeros,  cada 
una    de    sus   Provincias,    los    estabelecimentos,    corporaciones    o 

10  The  opinions  on  the  effect  of  this  article  are  by  no  means  uniform  :  see 
the  Notes  to  Art.  10  in  the  various  commentaries  on  the  German  Civil  Code, 
particularly  those  of  Planck,  Staudinger,  and  Neumann;  see  also  Zitelmann, 
vol.  ii.  1,  pp.  117-119. 

11  See  Weiss,  vol.   ii.  pp.   422-430;  Lyon-Caen   and  Renault,  vol.   ii.    (2), 
pp.  516-526. 

2  The  question  as  to  the  nationality  of  a  company  is  of  great  importance 
in  this  connection.  If  a  company  incorporated  in  country  A,  but  domiciled  in 
country  B,  seeks  recognition,  the  supporters  of  the  doctrine  that  the  nationality 
of  a  company  is  determined  by  its  domicil  would  say  that  it  will  not  be 
recognised  unless  companies  belonging  to  country  B  are  sanctioned  by  decree 
or  convention. 
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associaciones  existentes  en  paises  estranjeros,  y  que  existeren  sn 
elles  con  iguales  condiciones  que  los  del  articulo  anterior."13 

The  reciprocal  recognition  of  corporate  bodies  is  frequently 
secured  by  international  conventions.  Such  conventions  exist  as 
between  Great  Britain  and  the  following  States  respectively — 
France,  Italy,  Belgium,  Spain,  and  Greece.  The  convention  of 
the  same  nature  between  Great  Britain  and  the  German  Empire 
must  be  deemed  to  be  annulled  by  the  outbreak  of  war  between 
the  two  countries ;  but  as  each  of  the  two  countries  recognises  the 
corporate  existence  of  at  least  the  ordinary  trading  corporations 
incorporated  in  any  other  country  this  fact  is  without  practical 
importance  for  this  particular  purpose. 

The  cases  in  the  French  Courts  referred  to  above,  in  which 
companies  formed  by  French  promoters  under  English  law  have 
been  denied  corporate  existence  on  the  ground  of  their  having 
been  formed  in  fraudem  legis  domicilii,  point  to  the  possibility 
of  the  arbitrary  denial  of  the  right  to  recognition  secured  by  treaty 
between  Great  Britain  and  France,  but  the  solution  of  this 
apparent  difficulty  is  simple.  If  the  only  interests  involved  are 
those  of  Frenchmen  the  British  Government  would  obviously 
see  no  reason  to  raise  any  question  on  the  subject;  if  any  British 
interest  was  involved  the  Government  of  this  country  would  have 
to  make  representations  to  the  French  Government  on  the  basis 
of  the  convention,  and  some  means  would  no  doubt  be  found  for 
bringing  about  a  restitutio  ad  integrum. 

(6) 

The  recognition  of  the  corporate  existence  of  a  foreign  corpora- 
tion must  be  distinguished  from  the  acknowledgment  of  the 
right  of  foreign  corporate  bodies  to  carry  on  business  in  the 
country  concerned.  The  expression  "  to  carry  on  business 
in  a  given  country  "  is  somewhat  misleading,  as,  in  a  sense,  the 
entering  into  a  contract  with  any  person  residing  in  a  particular 
country  is  carrying  on  business  in  that  country.  Lord  Herschell, 
in  the  case  of  Grainger  v.  Gough  ([1896]  A.C.  325,  335),  says 
that  there  is  "  a  broad  distinction  between  trading  with  a  country 
and  carrying  on  a  trade  within  a  country."  To  take  orders 
through  an  agent  from  customers  residing  in  a  given  country  for 
the  delivery  of  goods  in  that  country  is  not  equivalent  to  carrying 
on  a  trade  within  that  country,  but  when  a  foreign  company  takes 
an  office  in  its  own  name  in  another  country  that  company  carries 

*  The  conditions  prescribed  by  the  preceding  article  is  simply  that  the 
association  whose  corporate  existence  is  in  question  is  by  its  constitution  em- 
powered to  own  and  to  acquire  property. 
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on  business  within  that  country — La  Bourgogne  ([1899]  P.  1; 
[1899]  A.C.  431). 

It  is  sometimes  thought  that  the  international  conventions 
securing  the  mutual  recognition  of  corporate  bodies  also  secures  the 
mutual  right  to  establish  branches,  but  this  view  is  clearly 
erroneous.  The  conventions  between  Great  Britain  and  other 
countries  on  this  subject  are  all  drawn  on  the  pattern  of  the 
Anglo-French  Convention  of  1872,  of  which  Art.  1  is  worded  as 
follows : 

"  The  high  contracting  parties  declare  that  they  mutually 
grant  to  all  companies  and  other  associations,  commercial,  indus- 
trial, or  financial,  constituted  and  authorised  in  conformity  with 
the  laws  in  force  in  either  of  the  two  countries  the  power  of 
exercising  all  their  rights  and  of  appearing  before  the  tribunals, 
whether  for  the  purpose  of  bringing  an  action  or  for  the  defending 
the  same  throughout  the  dominions  and  possessions  of  the  other 
power  subject  to  the  conforming  of  the  laws  of  such  dominions  and 
possessions." 

A  careful  study  of  this  text  will  show  that  it  does  not  secure 
any  right  to  the  establishment  of  branches. 

In  France,  as  a  matter  of  fact,  all  companies  recognised  as 
corporate  bodies  by  virtue  of  a  Government  decree  or  of  an  inter- 
national convention  may,  as  a  rule,  open  business  establishments 
in  the  same  way  as  any  private  individual,  but  this  rule  is  subject 
to  the  exception  that  certain  classes  of  insurance  companies 
cannot  do  so  without  complying  with  certain  specified  require- 
ments (French  Statutes  of  9th  April,  1898,  17th  March,  1905, 
12th  April,  1906,  18th  July,  1907,  and  Decree  of  9th  June,  1906). 

In  Germany  there  are  some  very  stringent  provisions  with 
regard  to  the  admission  of  foreign  insurance  companies;  even 
where  an  insurance  company  is  willing  and  able  to  comply  with 
all  the  requirements  the  admission  may  be  arbitrarily  refused 
(German  Imperial  Statute  of  12th  May,  1901,  ss.  85-91).  In  the 
same  way  companies  other  than  insurance  companies  who  carry 
on  trades  or  industries  which,  under  the  German  Imperial  Trade 
Regulations  Statute,  ss.  14  and  16,  require  a  special  Government 
licence,  have  no  remedy  if  the  licence  is  refused.  As  regards 
companies  not  belonging  to  the  classes  to  which  I  have  referred, 
the  question  of  admission  is  left  to  State  regulation  (German 
Imperial  Trade  Regulation  Statute,  s.  62).  In  Prussia  no  foreign 
company  is  allowed  to  carry  on  business  without  Government 
permission,  which  mav  be  arbitrarily  refused  (Prussian  Statute  of 
22nd  June,  1861,  s.  18). 

In  the  United  States  the  principle  of  the  complete  freedom  of 
a  State  to  refuse  or  grant  admission  to  foreign  corporate  bodies 
has  been  consistently  upheld.  In  the  case  of  Scottish  Union  &c. 
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T.  Herriott  (109  Iowa,  106;  77  Am.  St.  E.  598)  a  question  was 
raised  as  to  whether  a  State  law  imposing  taxes  on  foreign  cor- 
porations, which  did  not  affect  corporations  created  in  the  State 
itself,  did  not  infringe  the  prohibitions  against  differential  taxation 
contained  in  the  Federal  Constitution.  That  question  was 
answered  in  the  negative;  the  following  passage  announces  the 
principle  referred  to  above :  "If  foreign  corporations  had  the 
absolute  right  to  engage  in  business  in  this  State  there  would  be 
much  force  in  the  suggestion,  but  as  we  have  seen  they  have  no 
such  right,  as  they  can  only  do  business  in  this  jurisdiction  with 
the  assent  of  the  State,  and  this  assent  may  be  granted  only  upon 
compliance  with  certain  conditions.  The  constitutional  difference 
between  the  rights  of  non-resident  individuals  and  of  foreign 
corporations  is  fundamental.  The  individual  has  a  constitutional 
right  to  come  within  our  jurisdiction  and  to  transact  any  lawful 
business  therein.  But  foreign  corporations  have  no  such  right. 
We  may  exclude  them  absolutely  and  impose  conditions  upon 
their  coming,  and,  having  come,  we  may  revoke  the  permission 
unless  they  comply  with  the  condition  imposed."  The  same 
principle  has  since  repeatedly  been  announced  and  acted  upon 
by  the  Supreme  Court  of  the  United  States — Home  Silver  Mining 
Co.  v.  New  York  (143  U.S.  305);  People  v.  Roberts  (171  U.S. 
658). 

In  the  United  Kingdom  foreign  companies  are  freely  admitted 
to  carry  on  business. 

It  is  hardly  necessary  to  say  that  where  a  branch  of  a  foreign 
company  is  established  in  a  foreign  country  such  branch  must 
necessarily  conform  to  such  regulations  as  to  registration,  publica- 
tion of  returns,  giving  security  for  payment  of  taxes  as  may  be 
prescribed.  In  nearly  all  countries  such  regulations  exist,  but 
no  useful  purpose  could  be  served  by  attempting  to  give  a  com- 
parative statement  in  this  place.  In  the  United  Kingdom 
complete  anarchy  prevailed  on  this  subject  down  to  1907.  In 
that  year  the  provisions  now  contained  in  section  274  of  the 
Companies  (Consolidation)  Act,  1908,  were  enacted ;  they  require 
every  company  incorporated  outside  the  United  Kingdom  to  file 
certain  statements  and  certified  copies  of  certain  documents  with 
the  Registrar  of  Companies,  to  give  an  address  for  service,  to 
make  certain  annual  returns,  and  to  comply  with  certain  other 
requirements. 

The  right  of  the  authorities  of  a  country  to  order  bankruptcy 
proceedings  or  a  compulsory  winding-up  in  the  case  of  the 
insolvency  of  a  corporate  body  having  a  branch  office  within  its 
territory  is  universally  admitted. 

The  question  as  to  the  economic  or  political  considerations  on 
which  the  choice  of  a  policy  as  to  the  conditions  on  which  foreign 
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corporate  bodies  ought  to  be  admitted  must  depend  is  one  which 
does  not  concern  the  international  lawyer  as  such ;  but  it  is 
abundantly  clear  that  the  imposition  of  restrictions  would  not  in 
any  way  be  inconsistent  with  international  comity. 

If  any  restrictive  conditions  should  be  introduced  after  the 
war  such  conditions  should,  in  my  opinion,  not  only  affect  com- 
panies who — according  to  the  definition  above — are  of  foreign 
nationality — that  is  to  say,  who  have  been  incorporated  outside 
of  the  British  Empire.  They  should  equally  affect  companies 
having  a  foreign  domicil — tnat  is  to  say,  companies  whose  adminis- 
trative centre  is  in  a  foreign  country.  It  is  obvious  that  in  the 
absence  of  this  extension  of  the  field  of  restriction  the  imposition 
of  conditions  would  be  futile. 


(7) 

I  have  hitherto  neglected  to  deal  with  the  question  as  to  the 
criterion  by  which  during  a  war  the  enemy  character  of  a  corporate 
body  is,  or  ought  to  be,  determined.  While  the  judgment  of  the 
House  of  Lords  in  the  Continental  Tyre  Case  is  outstanding,14  it 
requires  some  boldness  to  express  an  opinion  on  that  subject,  but 
every  one  who  has  at  all  studied  the  subject  must  by  this  time 
have  formed  an  opinion  on  it.  At  any  rate,  I  have  done  so.  If 
the  House  of  Lords  proves  to  be  of  a  different  opinion,  that  opinion 
will  no  doubt  be  conclusive  de  lege  latd,  but  I  should  still  venture 
to  advocate  my  own  opinion  de  lege  ferendd.  Lord  Lindley,  in 
the  Driefontein  Case,  after  having  made  the  statement  as  to  the 
nationality  of  the  defendant  company,  which  I  have  quoted  above, 
proceeds  as  follows :  ' '  When  considering  questions  arising  with 
an  alien  enemy  it  is  not  the  nationality  of  a  person,  but  his  place 
of  business  during  war,  that  is  important.  An  Englishman 
carrying  on  business  in  an  enemy's  country  is  treated  as  an  alien 
enemy  in  considering  the  question  of  the  validity  or  invalidity  of 
his  commercial  contracts — M'Connell  v.  Hector  (3  B.  &  P.  113; 
6  E.  E.  724).  Again,  the  subject  of  a  State  at  war  with  this 
country,  but  who  is  carrying  on  business  here  or  in  a  foreign 
neutral  country,  is  not  treated  as  an  alien  enemy ;  the  validity  of 
his  contracts  does  not  depend  on  his  nationality  nor  even  what 
is  his  real  domicil,  but  on  the  place  or  places  in  which  he  carries 
on  his  business  or  businesses — Wells  v.  Williams  (9  W.  3d;  1  Lord 
Eaymond,  282;  1  Salk.  46)." 


14  The  paper  here  printed  was  read  on  the  26th  May,  1916.  The  judgment 
of  the  House  of  Lords  was  delivered  on  the  30th  June,  1916.  Instead  of 
rewriting  the  paragraph  dealing  with  this  matter,  I  thought  it  better  to  leave 
it  as  originally  written  and  to  add  a  postscriptum  below  (see  pp.  80-84). 
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This  expression  of  opinion  was  not  a  necessary  part  of  the 
judgment  and  is  not  therefore  of  binding  authority,  but  the 
authorities  which  are  referred  to  and  others  to  the  same  effect 
are  conclusive  on  the  subject,  and,  moreover,  a  dictum  coming 
from  so  eminent  a  jurist  as  Lord  Lindley  is  in  itself  of  considerable 
weight.  Lord  Lindley  distinguishes  between  the  place  in  which 
a  person  carries  on  business  and  the  domicil  of  a  person.  This 
is  of  course  correct,  inasmuch  as  business  may  be  carried  on  in 
several  places,  whereas  the  domicil,  according  to  the  English  con- 
ception of  domicil,  can  only  be  in  one  place ;  but  if  any  part  of 
the  business  of  a  company  is  carried  on  in  an  enemy  country, 
that  company  is,  in  my  opinion,  an  enemy  within  the  meaning  of 
the  rules  about  trading  with  the  enemy,  and  the  place  of  a  com- 
pany's domicil — if  the  definition  of  domicil  given  by  me  is  accepted 
— is,  at  the  least,  one  of  the  places  where  it  carries  on  business; 
for  it  is  the  place  where  the  brain  of  the  company  is  situate.  I 
am  therefore  of  opinion  that  a  company  whose  directors  are 
permanently  resident  in  an  enemy  country  ought  to  be  treated  as 
an  enemy  company. 

The  proclamation  of  September  9th,  1914,  which  declares  in 
para.  3  that  "  in  the  case  of  corporate  bodies  enemy  character 
attaches  only  to  those  incorporated  in  an  enemy  country," 
entirely  disregards  the  rule  of  law  stated  by  Lord  Lindley  and 
resulting  from  a  series  of  cases  beginning  under  William  III. 
This  definition,  combined  with  the  proviso  in  section  1  (2)  of  the 
Trading  with  the  Enemy  Act,  1914,  may  possibly  have  the  effect 
of  a  licence  to  trade  with  all  corporate  bodies  not  actually  incor- 
porated in  an  enemy  country  and  not  affected  by  any  prohibition 
contained  in  any  other  proclamation  or  statute,  but  it  cannot 
possibly  alter  the  established  rules  as  to  what  constitutes  enemy 
character.  [See,  on  this  point,  my  observations  on  Lord  Shaw's 
in  the  Continental  Tyre  Case  (on  p.  81).]  In  the  same  way  the 
judgment  of  the  majority  of  the  Judges  of  the  Court  of  Appeal  in 
the  Continental  Tyre  Co.  Case  ([1915]  1  K.B.  893)  completely 
loses  sight  of  the  fact  that  for  the  purpose  of  ascertaining  whether 
a  person — natural  or  artificial — is  an  alien  enemy,  within  the 
meaning  of  the  rules  in  question,  the  nationality  of  that  person 
is  entirely  immaterial.  While  it  is  true  to  say — as  the  Court  of 
Appeal  says  (see  p.  904) — that  "  once  a  corporation  has  been 
created  in  accordance  with  the  requirements  of  [English]  law  it 
is  an  English  company,  notwithstanding  all  its  shareholders  may 
be  foreign,  just  as  a  foreign  corporation  does  not  become  British, 
or  cease  to  be  foreign,  if  all  its  members  are  subjects  of  the 
British  Crown,"  that  statement  does  not  appear  to  be  in  any  way 
relevant  to  the  problem  which  the  Court  was  called  upon  to  solve. 
The  question  whether  or  not  the  company  did  in  fact  carry  on 
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business  in  Germany  as  well  as  in  this  country  was  never  at  all 
considered. 

In  the  case  of  The  Poona  (31  T.  L.  B.  411)  the  President  of  the 
Admiralty  Court  sitting  in  Prize,  though  not  technically  bound 
by  a  judgment  of  the  Court  of  Appeal,  followed  that  judgment 
somewhat  reluctantly,  adding  that  "  if  the  judgment  of  the  Court 
of  Appeal  was  unsound  it  must  be  so  pronounced  by  the  House  of 
Lords  on  appeal  from  them,  or  by  the  Privy  Council  on  appeal 
from  this  Court;  if  it  was  affirmed  as  good,  but  was  considered 
to  require  alteration  as  a  matter  of  just  policy,  then  the  Legis- 
lature must  act. ' ' 

The  opinion  expressed  above,  to  the  effect  that  a  company 
whose  directing  brain  is  situate  in  an  enemy  country  must  be 
deemed  to  be  carrying  on  business  in  that  country,  is  not  sup- 
ported by  any  direct  authority,15  but  I  submit  that  if  the  substance 
of  the  problem,  apart  from  its  technicality,  is  considered,  it  is 
supported  by  logic  as  well  as  by  convenience.  From  the  legisla- 
tive point  of  view  it  would,  in  any  case,  seem  desirable  to  make 
it  clear  that  the  animus  of  a  corporate  body  resides  in  its  brain, 
and  not  in  its  arms  or  legs. 

(8) 

A  question  as  to  the  nationality  of  corporate  bodies  arises  in 
connection  with  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  s.  1,  under  which  subjects  of  foreign  States  are  not  entitled 
to  become  owners  of  British  ships.  British  subjects,  whether 
natural  born  or  naturalised,  and  persons  made  denizens  by  letters 
of  denization  may  be  owners  of  British  ships  as  well  as  "  Bodies 
corporate  established  under  and  subject  to  the  laws  of  some  part 
of  [the  King's]  dominions  and  having  their  principal  place  of 
business  in  those  dominions."  The  President  of  the  Admiralty 
Division  has  on  several  questions  expressed  a  doubt  as  to  whether 
a  company  incorporated  within  the  British  Empire,  but  consisting 
entirely  of  aliens,  can  own  a  ship  by  virtue  of  these  provisions 
— The  Tommi  ([1914]  P.  251),  The  Poona  (31  T.  L.  K.  411);  in 
my  opinion  the  answer  to  this  question  must  depend  entirely 
upon  the  view  which  is  taken  as  to  what  is  meant  by  "  the  prin- 
cipal office."  If  all  the  directors  reside  in  a  foreign  country  the 
principal  office  must,  in  my  opinion,  be  deemed  to  be  situate  in 


15  When  writing  the  above  I  had  overlooked  the  judgment  of  Bargrave 
Deane,  J.,  in  The  Polzeath,  which  has  since  been  affirmed  by  the  Court  of 
Appeal  (see  P.S.  p.  84). 


OF  TRADING  CORPORATIONS.  79 

that  foreign  country 16 ;  if  the  place  of  the  principal  office  is 
deemed  to  be  the  place  where  the  business  is  actually  transacted, 
and  that  place  is  in  British  territory,  I  do  not  see  how,  in  face  of 
the  plain  words  of  the  statute,  the  enemy  ownership  of  the  shares 
could  affect  the  matter.  In  respect  of  this  subject  new  legislation 
is  urgently  necessary. 

(9) 
I  sum  up  my  conclusions  as  follows : 

(a)  The  rules  relating  to  the  nationality  and  the  domicil  of 
corporate  bodies  belong  to  the  domain  of  Public  International 
Law. 

(b)  No  internationally  recognised  rules  on  these  subjects  are 
in  existence  at  the  present  moment. 

(c)  The  nationality  and  the  domicil  of  corporate  bodies  ought 
to  be  determined  by  criteria  analogous  to,  but  not  identical  with, 
the  criteria  applicable  in  the  case  of  natural  persons. 

(d)  A  corporate  body  should  be  deemed  to  be  the  subject  of 
the  country  under  whose  laws  it  was  endowed  with  corporate 
existence. 

A  corporate  body  cannot  change  its  nationality. 

(e)  A  corporate  body  should  be  deemed  to  be  domiciled  in  the 
place  of  its  administrative  centre,  being  the  place  at  which  the 
persons  directing  the  policy  of  the  corporation  habitually  meet. 
The  provisions  on  this  subject  in  any  charter  of  incorporation  or 
articles  of  association  are  immaterial;  the  real  facts  have  to  be 
ascertained. 

(/)  There  is  no  rule  of  International  Law  or  comity  requiring 
the  Courts  of  any  country  to  recognise  the  corporate  existence  of  a 
corporation  created  under  the  laws  of  another  country. 

(g)  Where  the  recognition  referred  to  above  under  (/)  exists 
by  virtue  of  the  municipal  law  or  of  any  international  convention, 
a  foreign  corporation,  whose  corporate  existence  is  recognised  in 
such  manner,  is  not  ipso  facto  entitled  to  carry  on  business  or  to 
acquire  land  within  the  State  by  which  such  registration  was 
granted.  There  is  no  rule  of  International  Law  and  no  inter- 
national convention  which  could  interfere  with  the  powers  of  the 
British  Legislature  to  restrict  the  establishment  of  branches  of 
foreign  corporate  bodies,  either  entirely  or  in  respect  of  certain 
classes  of  corporate  bodies,  or  to  make  it  dependent  on  the  obser- 
vance of  any  conditions  which  it  might  be  desirable  to  impose. 

16  This  point  has  in  the  meantime  been  decided  by  the  Court  of  Appeal  in 
accordance  with  the  view  advocated  in  the  text — The  Polzeath  (32  T.  L.  E. 
399,  587;  [1916]  P.  117);  see  P.S.  I  had  overlooked  the  judgment  of  Bargrave 
Deane,  J.,  which  was  affirmed  by  the  Court  of  Appeal. 


80  THE    NATIONALITY    AND    DOMICIL 

(h)  For  the  purposes  of  the  rules  as  to  trading  with  the  enemy 
a  corporate  body  should  be  deemed  an  enemy  if  its  administrative 
centre  as  denned  above  is  situate  in  an  enemy  country. 

(i)  Under  the  existing  provisions  of  the  Merchant  Shipping 
Act,  1894,  a  British  ship  may  be  owned  by  a  corporation  whose 
principal  office  is  situate  in  British  territory  without  any  regard 
to  the  nationality  of  the  members  of  the  corporation.  If  the 
question  as  to  what  constitutes  the  principal  office  is  determined 
by  the  criterion  suggested  above  sub  (e)  for  determining  the 
domicil  of  a  corporation,  the  obvious  objection  to  this  state  of 
things  would  be  partly  removed,  but  in  any  case  legislation  on 
the  subject  is  urgently  necessary. 

(Read  before  the  Grotius  Society  on  May  26,  1916.) 


POSTSCRIPTUM. 


It  is  not  my  purpose  to  give  an  account  of  the  proceedings 
which  finally  led  to  the  appeal  to  the  House  of  Lords  in  the  case 
of  Daimler  Company  v.  Continental  Tyre  Company,  and  to  the 
judgments  on  such  appeal  (reported  32  T.  L.  E.  624);  I  propose, 
however,  to  give  an  analysis  of  the  dicta  of  the  several  Law 
Lords  in  so  far  as  they  deal  with  the  points  discussed  in  my  paper. 
I  use  the  word  dicta  advisedly  as  the  decision  in  the  case  rests 
mainly  on  the  point  of  the  secretary's  authority  to  issue  the  writ. 
On  the  point  raised  as  to  the  enemy  character  of  the  company, 
the  majority  of  the  Law  Lords  merely  decided  that  there  was  a 
prima  facie  indication  of  enemy  character,  and  that  for  that  reason 
leave  to  sign  judgment  under  Order  XIV.  ought  not  to  have  been 
granted. 

It  is  to  be  regretted  that  in  the  two  most  important  recent 
cases  in  which  the  House  of  Lords  had  to  deal  with  the  nationality 
and  domicil  of  trading  corporations  we  have  statements  of  the  law 
which,  not  being  necessary  for  the  decision  actually  arrived  at, 
are  not  technically  binding,  and  may  be  questioned  even  in  the 
lower  Courts. 

These  statements  will,  however,  not  only  by  reason  of  the 
eminence  of  the  Judges  by  whom  they  have  been  made,  but  also 
by  reason  of  the  strength  of  the  arguments  by  which  they  are 
supported,  have  so  much  weight  that  it  seems  difficult  to  imagine 
that  any  Court  will  fail  to  apply  the  principles  on  which  they  rest 
in  any  case  where  the  facts  are  as  plain  as  they  were  in  the 
Continental  Tyre  Company's  Case.  Difficulties  will  arise  in  casei 


OF  TRADING  CORPORATIONS.  81 

where  the  elements  indicating  enemy  character  are  less  pro- 
nounced than  in  the  case  of  the  Continental  Tyre  Company. 

The  judgments  delivered  by  the  eight  Lords  who  heard  the 
appeal  may  be  divided  into  three  classes  respectively  representing 
the  following  views :  (i)  enemy  character  cannot  under  any 
circumstances  be  attributed  to  a  company  unless  it  is  incorporated 
in  an  enemy  country;  (ii)  enemy  character  must  be  attributed  to 
a  company  if  the  whole  (or  practically  the  whole)  of  its  capital 
is  held  by  persons  residing  or  carrying  on  business  in  an  enemy 
country;  (iii)  enemy  character  must  be  attributed  to  a  company 
if  the  persons,  who  in  actual  fact  control  its  affairs,  reside  or  carry 
on  business  in  an  enemy  country. 

The  opinion  referred  to  sub  (i)  is  held  by  one  of  the  Lords 
exclusively :  Lord  Shaw  of  Dunfermline.  Lord  Parmoor,  in  the 
concrete  case,  held  that  "  the  respondent  company,  in  the  absence 
of  any  proof  that  it  was  carrying  on  business  in  an  enemy  country, 
was  a  British  company,  &c.";  and,  further,  that  "a  company 
which  is  registered  in  this  country  and  which  is  not  carrying  on 
business  in  an  enemy  country  is  not  an  enemy  company."  He 
thus  admits  that,  if  leave  to  defend  the  action  had  been  given  to 
the  Daimler  Company,  and  if  that  company  had  produced 
evidence  showing,  as  they  easily  could  have  done,  that  the 
business  of  the  plaintiff  company  was  entirely  directed  and  con- 
trolled— and,  therefore,  carried  on — in  Germany,  the  enemy 
character  of  that  company  would  have  been  conclusively  estab- 
lished. No  doubt  this  is  in  contradiction  with  the  statement  at 
the  end  of  the  judgment  to  the  effect  that  "  in  the  main  conten- 
tion the  respondents  have  succeeded  ' ' ;  but  this  contradiction  can 
only  be  explained  by  the  fact  that  Lord  Parmoor  had  not  suffi- 
ciently realised  the  fact  that  the  business  of  a  corporate  body  is 
carried  on  in  the  place  where  its  thinking  organs  are  situate  and 
not  in  the  place  where  their  orders  are  carried  out. 

Lord  Shaw  arrives  at  his  conclusions  on  general  principles 
and  also  on  a  consideration  of  the  war  legislation.  In  considering 
the  general  principles  he  seeks  no  guidance  from  the  authorities 
on  the  subject,  and  he  entirely  fails  to  take  account  of  the  well 
established  rule  that  enemy  character  is  not  determined  by 
nationality,  but  by  domicil.  In  considering  the  war  legislation 
he  expresses  the  view  that  the  definition  contained  in  para.  3  of 
the  Proclamation  of  the  9th  September,  1914,  according  to  which 
"  in  the  case  of  incorporated  bodies,  enemy  character  attaches 
only  to  those  incorporated  in  an  enemy  country,"  has  a  statutory 
effect,  inasmuch  as  the  proviso  in  section  1  (2)  of  the  Trading 
with  the  Enemy  Act,  1914,  which  declares  that  any  transaction 
permitted  by  any  proclamation  shall  not  be  deemed  to  be  trading 
with  the  enemy,  implies  that  transactions  with  persons  or  bodies 
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of  persons  who  by  virtue  of  any  such  proclamation  are  not  to  be 
deemed  "  enemies  "  cannot  constitute  "  trading  with  the 
enemy."  As  pointed  out  in  Lord  Parmoor's  judgment,  this 
reasoning  is  not  convincing,  as  it  disregards  the  fact  that  the 
question  to  be  decided  was  not  whether  trading  with  the  respon- 
dent company  was  forbidden,  but  whether  the  company  was  able 
to  sue  in  the  King's  Courts,  and  this  point  was  not  in  any  way 
affected  by  any  proclamation. 

The  opinion  referred  to  sub  (ii)  is  made  the  sole  basis  of 
Lord  Halsbury's  judgment,  and  it  is  also  the  basis  of  the  judg- 
ment of  Lord  Wrenbury  (then  Buckley,  L.J.)  in  the  Court  of 
Appeal  ([1915]  1  K.B.  893,  915-921).  It  is  most  lucidly 
expressed  by  the  latter  in  the  following  sentence  (on  p.  916) : 
"  The  question  is  whether  when  all  the  persons  who  express  and 
give  effect  to  their  wishes  through  the  corporation  as  a  legal 
abstraction  are  Germans  resident  in  Germany  the  corporation  can 
sue  in  this  country."  This  would  undoubtedly  be  assented  to  by 
every  one  who  supports  the  opinion  referred  to  sub  (iii), 
inasmuch  as  in  a  company  exclusively  consisting  of  enemies 
residing  in  an  enemy  country,  those  of  them  who  exercise  control 
must  necessarily  be  affected  with  enemy  character;  but  if  the 
judgment  of  the  majority  of  the  Lords  had  been  based  on  this 
ground,  the  importance  of  the  decision  would  have  been  very  much 
diminished,  as  it  would  have  offered  no  guidance  in  cases  where 
the  facts  are  of  a  less  unmistakable  character.  A  judgment 
which  is  exclusively  based  on  the  enemy  character  of  the  share- 
holders has  also  the  disadvantage  that  it  may  easily  be  mis- 
construed as  a  repudiation  of  the  doctrine  according  to  which  a 
corporation  is  a  being  entirely  distinct  from  the  corporators. 
Some  of  the  statements  contained  in  Lord  Halsbury's  judgment 
are  likely  to  foster  that  mistake  and  thus  apt  to  neutralise  the 
careful  reservations  made  on  this  point  by  Lord  Wrenbury  in  his 
judgment  in  the  Court  of  Appeal. 

From  this  point  of  view  it  is  to  be  regretted  that  Lord  Parker's 
judgment 17  refers  to  the  case  of  the  Bank  of  the  United  States  v. 
Deveaux  (see  above,  pp.  61,  65)  as  to  an  authority  which  is  still  of 
value  at  the  present  date.  Lord  Parker  states  that  the  judgment 
in  this  case  (together  with  the  series  of  judgments  following  it  or 
commenting  on  it)  proves  • '  that  great  Judges  trained  in  the  prin- 
ciples of  the  English  common  law  have  not  found  it  contrary  to 
principle  to  look,  at  least  for  some  purposes,  behind  the  corpora- 
tion and  consider  the  quality  of  its  members."  I  am  unable  to 

17  For  the  sake  of  brevity  I  use  this  expression  for  the  judgment  prepared 
by  Lord  Parker  of  Waddington  in  collaboration  with  Lord  Sumner,  and  assented 
to  by  Lords  Mersey  and  Kinnear. 
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draw  the  same  conclusion.  As  shown  above  (p.  66),  and  as 
expressly  mentioned  in  Lord  Parker's  judgment,  the  later  cases 
have  established  the  rule  that  it  must  be  presumed  that  the 
corporators  are  all  citizens  of  the  State  to  which  the  corporation 
belongs,  and  this  presumption  cannot  be  rebutted.  The  result  is 
that  the  quality  of  the  corporators  can  no  longer  be  inquired  into. 
The  original  theory  was  not  that  the  quality  of  the  members  could 
be  inquired  into  "  for  some  purposes,"  but  that  a  corporate  body 
had  no  legal  existence  outside  of  the  limits  of  the  State  in  which 
it  was  created,  and  that,  therefore,  an  action  brought  outside  of 
these  limits  could  only  be  looked  upon  as  an  action  brought  by  the 
individual  corporators  under  a  collective  name.  This  theory  is 
still  upheld  as  a  theory;  but  as  in  practice  it  was  found  unwork- 
able, it  had  to  be  propped  up  by  a  fiction,  which  forcibly  prevents 
any  inquiry  into  the  character  of  the  corporators,  and  thus,  in  its 
practical  effect,  removes  the  whole  foundation  on  which  the 
theory  was  built  up.  If  this  development  were  to  teach  us 
anything  it  would  teach  us  the  unwisdom  of  any  departure  from 
the  rule  that  a  corporation  remains  a  separate  entity  wherever 
its  sphere  of  action  may  happen  to  be,  but  it  clearly  fails  to  teach 
us  that  the  character  of  the  corporators  may  be  a  factor  helping 
us  to  ascertain  the  character  of  the  corporation. 

The  opinion  referred  to  sub  (iii)  is  set  forth  in  Lord  Parker's 
judgment,  and  therefore  expresses  the  view  of  four  out  of  eight 
Lords  who  heard  the  appeal.  As  mentioned  above,  Lord  Parmoor, 
by  admitting  that  he  would  have  held  the  respondent  company 
to  be  affected  with  enemy  character  if  it  had  been  proved  that  it 
was  "  carrying  on  business  in  an  enemy  country,"  has  in  fact 
admitted  the  main  principle  on  which  Lord  Parker's  judgment 
rests.  Lord  Atkinson's  judgment  proclaims  the  same  principle; 
his  doubt  in  the  matter  is  exclusively  based  on  the  fact  that  the 
evidence  as  to  enemy  character  was  insufficient.  If  it  had  been 
proved  to  his  satisfaction  that  "  the  real  business  centre  from 
which  the  governing  and  directing  minds  of  the  company  or  its 
directors  operated  "  was  in  Germany,  he  would  have  ascribed 
enemy  character  to  the  company.  He  holds  "  that  the  residence 
of  the  respondent  company  was  a  vital  matter  for  consideration," 
and  he  further  says  that  the  admission  of  the  counsel  for  the 
appellants  ' '  that  the  residence  of  the  company  was  in  England  ' ' 
would  not  prevent  him  from  holding,  ' '  if  sufficient  facts  were  dis- 
closed in  evidence,  .  .  .  that  the  residence  of  the  company  was 
not  in  England,  but,  in  truth,  in  Germany." 

Lord  Parker's  judgment  declares  in  effect 18 :  (a)  that  a  com- 
pany assumes  enemy  character  "if  the  persons  in  de  facto  control 

8  Lord  Parker's  own  summary  is  more  explicit,  but  the  propositions  omitted 
by  me  are  mere  corollaries  of  those  I  have  quoted. 
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of  its  affairs,  whether  authorised  or  not,  are  resident  in  an  enemy 
country  or  wherever  resident  adhering  to  the  enemy  or  taking 
instructions  from  or  acting  under  the  control  of  enemies"19; 
(b)  that  "  the  character  of  enemy  shareholders  cannot  of  itself 
affect  the  character  of  the  company,"  but  that  "  the  enemy 
character  of  individual  shareholders  and  their  conduct  may  be 
very  material  on  the  question  whether  .  .  .  the  persons  in 
de  facto  control  of  [the  company's]  affairs  are  in  fact  adhering 
to,  or  taking  instructions  from,  or  acting  under  the  control  of,  the 
enemies  ";  (c)  that  a  company  registered  in  the  United  Kingdom, 
but  carrying  on  business  in  an  enemy  country,  is  to  be  registered 
as  an  enemy. 

(The  judgment  does  not  in  so  many  words  declare  that  the 
Continental  Tyre  Company,  upon  the  application  of  these  tests, 
must  be  held  to  be  an  enemy  company,  but  merely  states  that 
"  the  circumstances  were  .  .  .  such  as  to  require  close  investi- 
gation and  preclude  the  propriety  of  giving  leave  to  sign  judgment 
under  Order  XIV.  rule  1.") 

Lord  Parker  is  careful  to  say  that  the  propositions  declared  to 
be  decisive  in  the  matter  are  entirely  consistent  with  the  long 
chain  of  authorities  on  the  question  as  to  what  constitutes  enemy 
character,  and  more  particularly  with  the  views  expressed  in  the 
Driefontein  Case.  The  whole  matter,  therefore,  now,  as  before, 
turns  upon  the  question  of  domicil;  but  the  Continental  Tyre 
Case  will  henceforth  conclusively  show  that,  for  the  purpose  of  the 
rules  about  trading  with  the  enemy,  as  well  as  for  all  other  pur- 
poses, the  domicil  of  a  company,  rightly  understood,  is,  as  stated 
above  on  p.  70,  "  in  the  place  where  the  brain  which  controls 
the  operations  of  the  company  is  situate,"  and  that,  as  also  stated 
above  in  the  same  place,  "  the  brain  of  a  corporate  body  is  situate 
in  the  place  where  those  who  direct  its  policy  and  its  mode  of 
action  are  accustomed  to  meet  and  to  form  their  resolutions." 

(b) 

When  preparing  the  above  paper  I,  to  my  great  regret,  over- 
looked the  judgment  of  Bargrave  Deane,  J.,  in  the  case  of  The 
Polzeath  (32  T.  L.  E.  399;  since  then  also  reported  [1916]  P.  117), 
which  has,  in  the  meantime,  been  affirmed  by  the  Court  of  Appeal 
(32  T.  L.  E.  647).  That  case  turns  on  the  question  as  to  where 
a  company's  principal  place  of  business  is  situate  within  the 


19  The  words  printed  in  italics  seem  to  be  intended  to  meet  the  cases  in 
which  the  persons  nominally  acting  as  managers  or  directors  do  not  in  fact 
reside  in  an  enemy  country,  but  are  acting  entirely  under  the  instructions  of 
persons  residing  or  carrying  on  business  in  an  enemy  country. 
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meaning  of  section  1  of  the  Merchant  Shipping  Act,  1894.  The 
judgment  of  Bargrave  Deane,  J.,  declares  that  "  to  decide  the 
true  character  and  entity  of  a  business  or  company  you  must 
ascertain  where  the  motive  or  directing  force  of  the  business  or 
company  comes  from;  in  other  words,  where  the  real  life  is,  and 
not  where  the  limbs  move  to  give  effect  to  that  living  power." 

In  the  Court  of  Appeal  the  same  principle  was  expressed  in 
words  showing  that  the  principal  place  of  business  must  be  "  the 
centre  from  which  instructions  were  given  and  control  exercised 
over  the  employees  and  the  business  of  the  company." 

As  these  judgments  are  in  entire  agreement  with  the  con- 
clusions arrived  at  above  (see  p.  78)  they  require  no  further 
comment. 

(Read  before  the  Grotius  Society  on  July  24,  1916.) 


SECOND  POSTSCRIPTUM. 

Since  the  above  was  written  the  effect  of  the  Continental  Tyre 
Case  had  to  be  considered  by  the  Court  of  Appeal  in  the  case 
of  Hilckes,  In  re;  Muhesa  Rubber  Plantations,  ex  parte 
(33  T.  L.  B.  28).  The  judgment  of  the  Master  of  the  Eolls 
(which  was  assented  to  by  Warrington,  L.J.,  and  Scrutton,  L.J.) 
takes  entirely  the  same  view  as  that  expressed  above. 

(December  7,  1916.) 


NEUTRALS    AND    BELLIGERENTS    IN 
TERRITORIAL    WATERS. 

BY 

SANFOED  D.  COLE. 


IN  the  present  war  many  questions  have  arisen  as  to  the  rights 
and  obligations  of  neutrals  and  belligerents  on  the  high  seas  and 
in  territorial  waters.  The  proclamation  of  war  zones  on  the  high 
seas  has  already  been  discussed  to  some  extent  in  a  paper  read 
before  this  Society.  I  propose  to  refer  to  the  subject  of  territorial 
waters.  This  is  a  problem  to  which  some  more  definite  solution 
than  has  ever  yet  been  given  should  be  attempted.  The  problem 
is  wide  and  overlaps  a  number  of  other  matters.  A  complete 
examination  of  the  subject  would  be  a  great  work.  I  do  not 
pretend  that  anything  I  can  say  is  more  than  fragmentary.  I 
merely  offer  some  remarks  on  a  few  points  which  seem  worth 
attention. 

Among  the  root  causes  of  the  present  war  was  the  desire  of 
nations  to  widen  their  borders  to  coasts  from  which  they  might 
extend  their  power  seawards.  Austria  has  long  sought  a  more 
extended  outlet  to  the  Adriatic,  Germany  to  the  North  Sea,  and 
Kussia  to  the  Mediterranean.  The  question  of  the  exercise  of 
maritime  jurisdiction  along  sea  coasts  will,  without  doubt,  remain 
a  problem  demanding  serious  attention. 

The  whole  matter  must  be  placed  on  a  basis  different  from 
that  to  which  it  has  hitherto  been  referred.  The  development 
of  the  International  Law  of  territorial  waters  has  hitherto  been 
dominated  almost  entirely  by  considerations  of  the  extent  to  which 
actual  force  can  be  exercised.  This  can  no  longer  be  regarded  as 
the  only  basis,  or  even  a  basis  at  all.  The  basis  must  be  the  same 
as  that  of  all  law.  "  The  basis  of  law,"  says  Professor 
Vinogradoff,  "  is  provided  not  by  one-sided  command,  but  by 
agreement."  He  refuses  to  consider  International  Law  merely 
as  a  form  of  positive  morality.  He  regards  it  as  law  properly 
so  called,  and,  in  discussing  the  absence  of  the  element  of  direct 
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coercion,  instances  this  very  question  of  the  exercise  by  a  State 
of  jurisdiction  over  territorial  waters. 

The  history  of  the  subject  shows  that,  as  usual,  things  were 
done  first  and  principles  sought  for  afterwards.  The  principle 
which  emerged  was  a  reference  to  physical  force,  and  further 
developments  proceeded  on  that  basis.  The  exercise  by  Venice 
of  sovereign  rights  over  the  Adriatic  was  one  of  the  earliest 
instances  of  the  assumption  of  maritime  jurisdiction.  Other 
Mediterranean  States  and  also  England  claimed  and  exercised 
rights  over  the  sea  from  an  early  period.  So  did  Denmark  and 
Sweden.  The  objects  in  view  were  mainly  the  enhancement  of 
the  safety  of  the  coasts,  the  levy  of  tribute  on  shipping,  the 
regulation  of  fisheries,  and  the  suppression  of  piracy.  In  early 
days  the  balance  of  convenience  was  in  favour  of  the  appropria- 
tion of  the  sea  by  nations  engaged  in  maritime  trade,  and  no 
question  was  raised  as  to  principle.  But  when  trade  became 
world-wide  the  pretensions  of  Spain  and  Portugal  to  a  monopoly 
of  the  great  oceans  conflicted  with  the  interests  of  other  nations. 

It  was  at  this  stage  that  Grotius  made  a  stand  for  the  freedom 
of  the  seas.  He  and  the  sailors  of  Queen  Elizabeth  prevailed  in 
that  contest,  but,  engrafted  on  the  main  principle  that  the  high 
seas  were  free,  there  developed  the  exception  that  States  had  a 
right  to  exercise  a  limited  maritime  jurisdiction  in  the  neighbour- 
hood of  their  coasts  over  what  have  come  to  be  known  as 
territorial  waters. 

It  is  interesting  to  note  that,  though  Grotius  made  no  mention 
of  territorial  waters  in  the  book  in  which  he  advocated  the  freedom 
of  the  sea,  he  laid  down  in  his  great  work  on  the  law  of  war  and 
peace  the  principle  upon  which  the  law  of  territorial  waters  has 
since  developed.  The  origin  of  the  idea  that  power  over  the  sea 
extends  as  far  as  control  can  be  exercised  from  the  shore  is 
frequently  ascribed  to  a  later  Dutch  jurist,  but  a  statement  to  that 
effect  was  in  fact  made  by  Grotius.  He  did  not  define  the  kind 
of  compulsion,  but  he  stated  the  principle  that  the  limit  of  terri- 
torial waters  is  determined  by  the  extent  to  which  compulsion 
can  be  exercised  from  the  land. 

This  principle  was  not  explicitly  adopted  for  a  considerable 
time.  Varying  claims,  extending  to  one  or  two  days'  journey, 
or,  in  some  instances,  the  range  of  vision  over  the  sea,  were  put 
forward.  The  practical  nature  of  the  range  of  firearms  as  a  basis 
however  secured  its  general  adoption  in  course  of  time.  The 
range  of  guns  from  the  land  was  the  original  basis  of  the  three- 
mile  limit.  That  limit  was  first  definitely  named  as  a  minimum 
distance  within  which  a  neutral  should  have  rights  and  duties 
as  against  belligerents  by  the  United  States  in  1793.  Since  then 
the  three-mile  distance  has  come  to  be  very  commonly  regarded 
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as  the  limit  of  territorial  waters  for  some  purposes,  though  there 
has  been  a  surprising  variety  of  practice  among  the  nations,  and 
in  more  recent  years  it  has  gradually  been  recognised  that  the 
three-mile  limit  is  insufficient.  With  the  increased  range  of  guns 
a  jurisdiction  extending  for  only  three  miles  is  not  enough  to  pro- 
tect a  neutral  coast  from  the  effects  of  belligerent  operations,  and 
for  other  purposes,  such  as  the  regulation  of  fisheries,  the  uniform 
fixed  limit  has  been  found  hopelessly  unsuitable.  The  Institute 
of  International  Law  and  the  International  Law  Association  have 
at  various  conferences  endeavoured  to  work  out  a  series  of  rules 
to  place  the  matter  on  a  more  satisfactory  footing,  but  the  pro- 
posals have  by  no  means  yet  reached  anything  like  a  final  form, 
and  attempts  to  bring  the  subject  before  an  international  diplo- 
matic conference  have  not  succeeded.  Diplomatists  in  many 
countries  have  acted  as  though  they  thought  the  national  interests 
they  represented  would  be  best  served  by  keeping  the  whole  ques- 
tion in  a  state  of  most  confusing  uncertainty.  Jurists,  on  the 
other  hand,  have  tried  to  make  the  position  more  definite. 

The  general  idea  of  jurists  has  been  to  divide  the  problem  into 
two.  On  the  one  hand  are  questions  between  neutrals  and 
belligerents,  on  the  other  are  ordinary  administrative  matters. 
It  has  been  proposed  to  lay  down  a  line  of  respect  for  neutral 
rights  at  least  six  miles  from  the  shore,  and  possibly  to  give 
neutrals  a  right  in  case  of  war  to  notify  a  wider  zone.  Ordinary 
administrative  matters  would  be  regulated  on  the  principle  of 
adjusting  common  interests  by  agreement  according  to  the 
particular  circumstances. 

The  idea  of  a  line  of  respect,  while  recognising  that  new  con- 
siderations arise,  nevertheless  clings  conservatively  to  the  basis 
of  cannon  range.  Even  if  force  is  to  continue  the  foundation, 
this  is  a  mistake.  It  is  true  that  the  range  of  guns  would  be  a 
material  consideration  in  fixing  the  width  of  a  zone  which  would 
protect  a  neutral  coast  from  injury  during  a  naval  action  in  its 
neighbourhood,  but  an  illustration  will  show  that  in  practice 
the  range  of  guns  may  have  nothing  to  do  with  the  exercise  of 
neutral  rights  in  territorial  waters.  A  few  weeks  back  a  Swedish 
ship  was  seized  by  a  German  destroyer.  A  Swedish  torpedo-boat 
in  the  vicinity  steamed  up  and  showed  that  the  capture  was  made 
in  Swedish  waters.  The  German  apologised,  and  the  ship  was 
allowed  to  proceed.  This  is  typical  of  changed  conditions  in  view 
of  which  I  suggest  that  the  old  basis  of  the  range  of  guns  can 
almost  be  dismissed  in  considering  the  problem. 

The  question  remains,  however,  whether  force  in  one  form  or 
another  is  to  remain  the  basis.  The  rules  which  jurists  have 
attempted  to  construct  for  territorial  waters  recognise  the  prin- 
ciple of  common  agreement  so  far  as  they  relate  to  administrative 
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matters  in  time  of  peace,  and  even  as  between  belligerents  and 
neutrals  they  add  something  to  the  simple  formula  of  cannon 
range.  But  they  cling  to  that  and  to  the  idea  of  force  as  the 
basis.  The  question  which  seems  to  me  to  be  vital  is  whether 
we  can  refer  the  whole  matter  to  some  other  basis  than  force. 
The  answer  to  that  question  fundamentally  affects  our  view  of 
the  problem  of  territorial  waters.  It  may  indeed  be  said  to  affect 
also  any  and  every  question  of  International  Law.  Some  very 
sweeping  statements  have  recently  been  made  to  the  effect  that 
law  does  rest  on  force.  For  instance,  Mr.  Justice  Darling  was 
reported  the  other  day  as  having  stated  that  the  laws  which  pro- 
tect life  and  property  depend  wholly  and  entirely  on  force.  It 
has  also  been  bluntly  stated  in  the  Times  that  the  ultimate  basis 
of  our  institutions  and  the  ultimate  sanction  of  our  laws  is  force. 
On  the  other  hand  Professor  Vinogradoff  has  given  it  as  his  view 
that  "  sooner  or  later  we  come  to  a  point  where  law  is  obeyed,  not 
on  account  of  material  compulsion,  but  for  other  reasons."  It  is 
not,  he  says,  "  the  material  possibility  of  coercion  so  much  as 
the  mental  habit  of  recognising  rules  imposed  by  social  authority 
that  is  decisive  in  regard  to  the  existence  of  laws." 

I  prefer  this  last  view,  and  I  would  apply  it  to  the  subject 
in  hand,  though  I  am  aware  that  in  the  well  known  Franconia 
Case  ([1876]  2  Ex.  D.  63),  in  which  territorial  limits  were  in 
question,  Lord  Coleridge  observed  that  "  law  implies  a  lawgiver, 
and  a  tribunal  capable  of  enforcing  it  and  coercing  its  trans- 
gressors," and  the  other  judgments  were  similar  in  this  respect. 
This  view,  based  on  Austin,  was  however  dissented  from  by  Lord 
Kussell  of  Killowen  in  a  striking  address  to  the  American  Bar 
Association  in  1896  as  being  too  narrow  a  definition  of  law  and  as 
relying  too  much  on  force  as  the  governing  idea.  "  As  govern- 
ment becomes  more  frankly  democratic,"  declared  Lord  Russell, 
"  laws  bear  less  and  less  the  character  of  commands  imposed  by 
a  coercive  authority,  and  acquire  more  and  more  the  character  of 
customary  law  founded  on  consent." 

I  do  not  ignore  the  practical  difficulties  which,  in  present  con- 
ditions of  society,  may  arise  where  law  is  not  supported  by  active 
authority,  but  I  submit  nevertheless  that  the  tendency  is  for  the 
sanction  of  consent  and  mental  habit  as  a  basis  of  strict  law  to 
extend.  It  tends  to  extend  not  merely  in  regard  to  individual 
conduct,  but  also  in  the  sphere  of  international  relations.  In 
addressing  the  American  Bar  Association  at  Montreal  in  1913 
Lord  Haldane  suggested  very  pointedly  that  there  may  be  among 
nations  a  habit  of  looking  to  common  ideals  sufficiently  strong  to 
develop  a  general  will  and  to  make  the  binding  power  of  these 
ideals  a  reliable  sanction  for  the  obligations  of  nations  to  each 
other.  Within  the  last  few  days  President  Wilson  has  spoken  in 
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the  same  sense.  "  In  the  dealings  of  nations  with  one  another," 
he  said,  "  arbitrary  force  must  be  rejected." 

On  this  same  point  I  would  refer  to  an  expression  of  opinion 
by  Sir  Frederick  Pollock  in  one  of  his  essays  that  "  the  sanction 
imposing  on  belligerents  a  certain  observance  of  honour, 
humanity,  and  private  rights  is  at  bottom  the  general  opinion  of 
civilised  people."  Sir  Frederick  suggests  that  we  should  "  regard 
public  opinion  as  the  final  sanction  of  International  Law."  This 
seems  to  me  the  real  basis,  and  one  which  should  be  recognised 
and  acted  on  in  place  of  physical  force.  The  force  is  there,  as 
Sir  Frederick  Pollock  in  some  further  words  admits,  but  it  is 
latent.  It  cannot,  in  the  present  state  of  things,  be  ignored;  but 
I  suggest  that,  if  it  is  relegated  to  an  inferior  place  and  recognition 
given  to  mental  rather  than  physical  influences  as  the  ultimate 
and  real  governing  power,  a  truer  view  of  the  whole  problem  will 
be  taken.  Thus,  in  discussing  the  relations  of  neutrals  and 
belligerents  in  regard  to  territorial  waters,  it  seems  desirable  to 
emphasise  that  it  is  not  the  question  of  material  compulsion,  but 
the  development  of  the  mental  habit  of  recognising  governing 
principles  which  really  matters. 

My  suggestion  is  that  the  International  Law  regulating  the 
obligations  and  rights  of  neutrals  and  belligerents  in  territorial 
waters  should  not  be  referred,  as  hitherto,  to  the  physical  force 
which  one  nation  can  exercise,  but  should  be  based  instead  on 
the  sanction  of  the  general  opinion  of  civilised  people.  I  adopt 
the  wording  of  Sir  Frederick  Pollock.  The  rules  of  International 
Law  should  attempt  to  further  the  common  interest  of  all  nations. 
They  should  not  depend  on  the  might  as  distinguished  from  the 
legitimate  rights  of  any  one  nation.  This  means  that,  in  dis- 
cussing the  obligations  and  rights  of  neutrals  and  belligerents  in 
territorial  waters,  the  exercise  of  force  should  cease  to  be  the  main 
consideration,  and  there  should  be  substituted  the  common 
interest  of  nations. 

This  brings  us  to  a  new  point.  It  is  the  common  interest  of 
nations  to  prevent  war ;  or,  if  war  does  occur,  to  prevent  as  far  as 
possible  its  injurious  consequences.  It  is  common  knowledge 
that,  broadly  speaking,  considerations  of  humanity  are  more 
regarded  in  sea  than  in  land  war  because  in  maritime  matters 
neutral  interests  may  be  affected.  In  other  words,  the  necessity 
of  paying  some  respect  to  neutral  interests  tends  to  lessen  the 
barbarity  of  conflict.  Therefore  it  seems  desirable  that  the  law 
as  to  territorial  waters  should  be  developed  so  as  to  strengthen 
more  and  more  the  position  of  neutrals,  and  restrict  the  facilities 
to  be  allowed  to  belligerents. 

The  law  of  territorial  waters  is  partly  based  on  principles 
referable  to  usage,  but  partly  on  definite  conventions.  So  far  as 
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the  conventional  part  is  concerned  it  can  be  revised.  The  ques- 
tion is  whether  it  should  be  revised  in  the  light  of  the  idea  that 
the  general  opinion  of  civilised  people  should  form  the  basis 
instead  of  the  principle  of  physical  force,  and  whether  the  rights 
of  neutrals  should  be  enlarged  rather  than  those  of  belligerents. 

It  is  not  for  me  to  enter  into  details  here,  but  necessarily  the 
Hague  Conventions  would  be  the  subject  of  any  such  revision, 
and  in  particular  the  Thirteenth  Convention  respecting  the  rights 
and  duties  of  neutral  Powers  in  maritime  war. 

I  would,  however,  refer  to  one  point  where  there  seems  to  be 
a  discrepancy  on  the  face  of  that  convention.  Art.  8  prevents  a 
neutral  Power  from  allowing  its  territorial  waters  to  be  used  for 
the  fitting  out  of  ships  to  be  supplied  to  belligerents  for  war 
purposes.  Art.  7,  on  the  other  hand,  clearly  allows  territorial 
waters  to  be  used  for  the  export  of  munitions  of  war,  or  of  any- 
thing which  could  be  of  use  to  the  army  or  fleet  of  a  belligerent. 
The  prohibition  against  export  of  warships  was  established  after 
a  tremendous  discussion  in  the  Alabama  Case.  Why  is  the 
principle,  thus  admitted,  negatived  by  the  other  article  referred 
to  allowing  export  of  munitions? 


QUESTIONNAIRE. 

1.  Should  the  International  Law  regulating  the  obligations 
and  rights  of  neutrals  and  belligerents  in  territorial  waters  be 
referred,  as  hitherto,  to  the  physical  force  which  one  nation  can 
exercise,  or  should  it  be  based  instead  on  the  sanction  of  the 
general  opinion  of  civilised  people  ? 

2.  Should  the  International  Law  of  the  subject  be  revised  in 
the  light  of  the  altered  basis? 

3.  Are  Arts.  7  and  8  of  the  Thirteenth  Hague  Convention  in 
conflict  with  each  other? 

(Read  before  the  Grotius  Society  on  June  2,  1916.) 


DE  LA  BELLIGERANCE  DANS  SES    RAPPORTS 
AVEC  LA  VIOLATION  DE  LA  NEUTRALITE. 


BY 

PROFESSOR  CH.  DE  VISSCHEB. 


BIEN  des  mois  se  sont  ecoules  depuis  la  violation  de  la  neutralite 
beige.  Et  cependant  nous  voyons  encore  toujours  se  succeder  en 
Allemagne  des  publications  juridiques  nouvelles  qui  tendent  a 
justifier  cette  violation.  On  a  pu  dire  qu'il  y  a  dans  cette  insist- 
ance  quelque  chose  qui  rappelle  le  sentiment  obscur  qui  pousse 
le  criminel  a  roder  autour  du  lieu  de  son  mefait.  C'est  tout 
d'abord  I' argument  de  necessite  que  les  juristes  ont  fait  valoir  en 
preeentant  cette  necessite  tantot  comme  une  forme  de  la  legitime 
defense  (ou  Notwehr),  tantot  comme  une  simple  exigence  de 
1'interet  strategique  (ou  Notrecht).  Depuis,  vous  le  savez,  ils 
ont  essay  e  d'ebranler  la  valeur  juridique  des  traites  de  neutralisa- 
tion :  ils  en  ont  denature  le  sens;  ils  ont  allegue  leur  caducite. 

Je  laisse  de  cote  ces  aspects  de  la  question.  Depuis  quelque 
temps  certains  juristes  allemands  ont  porte  la  discussion  sur 
un  terrain  tout  different.  S'adhessant  aux  neutres,  ils  se 
sont  efforce"s  de  les  persuader  que  la  violation  de  la  neutralite 
beige  est  une  question  qui,  apres  tout,  leur  est  e"trangere  et  qui, 
des  lors,  ne  pourrait  appeler  de  leur  part  ni  protestations,  ni 
reserves. 

La  these,  il  faut  le  reconnaitre,  eemble  avoir  obtenu  un  certain 
succes — et  ce  succes  relatif  s'explique  par  deux  raisons. 

(1)  Tout  d'abord  le  sophisme  contenu  dans  la  these  est  habile- 
ment  dissimule  sous  les  apparences  d'un  raisonnement  juridique; 
(2)  ensuite  la  these  a  e"te  accueillie  avec  d'autant  plus 
d'empressement  qu'elle  fournit  une  justification  au  moins 
apparente  a  1'attitude  d 'abstention  adoptee  par  les  Etats  neutres 
au  cours  de  la  presente  guerre. 

Voici  done  le  raisonnement,  tel  qu'on  le  trouve  expose  dans 
diverses  publications  allemandes — notamment  chez  Walther 
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Schoenborn,    dans  le   grand  ouvrage   publie"    par  les  professeurs 
alleniands  sous  ce  titre,  "  Deutschland  u.  der  Weltkrieg." 

"  La  neutralite  de  la  Belgique,"  dit-on — et  le  point  de 
depart  est  evidemment  exact — "  a  un  double  caractere  et  repose 
sur  un  double  titre.  Elle  participe  a  la  fois  du  regime  special  de 
la  neutralisation  et  du  droit  commun  de  la  neutralite." 

(1)  Or   la   neutralisation  a    son   fondement   unique    dans   un 
traite,  c.  a  d.  dans  un  acte  conventional,  et  c'est  un  principe  indis- 
cutable   que   les  conventions  n'ont   d'effet  qu'entre   parties:    la 
violation  des  traites  de  neutralisation  par  I'Allemagne  ne  per- 
mettait  done  pas  a  la  Belgique,  consideree  comme  pays  neutralise, 
de  faire  appel  a  la  protection  des  Puissances  restees  etrangeres  a 
ces  traites. 

(2)  Considerez  ensuite,  nous  dit-on,  la  Belgique  comme  simple 
pays  neutre,  jouissant  des  droits  g£n£raux  de  la  neutralite,  tels 
qu'ils  ont  £te"  etablis  par  la  coutume  internationale  et  codifies  par 
la  Cinquieme  Convention  de  la  Haye.     C'eet  en  vain,  disent  les 
auteurs  allemands,  que  la  Belgique  ferait  appel  aux  Puissances 
neutres  qui  ont  sign£  la  Convention.     Cette  Convention,  en  effet, 
no,  nullement  ete  violee  par  rAllemagne  et  void  pourquoi: 

Avant  d'envahir  la  Belgique,  1'Allemagne  avait  clairement 
notifie  au  Gouvernement  beige  son  intention  de  recourir  a  la  force 
des  armes  au  cas  ou  on  refuserait  libre  passage  a  ses  armees. 
L'Allemagne  se  conformait  ainsi  aux  exigences  de  1'article  ler  de 
la  3me  Convention  de  La  Haye  relative  a  1'ouverture  des  hostilites: 
"  les  hostilites  ni  doivent  pas  commencer  sans  un  avertissement 
prealable  et  non  equivoque,  qui  aura,  soit  la  forme  d'une  declara- 
tion de  guerre  motived,  soit  celle  d'un  ultimatum  avec  declaration 
de  guerre  conditionnelle ." 

La  note  ' '  confidentielle  ' '  adress^e  le  2  aout  au  Gouvernement 
beige  constituait  un  ultimatum  avec  declaration  de  guerre  condi- 
tionnelle. Placee  en  presence  de  cet  ultimatum  parfaitement  clair 
et  net,  la  Belgique  a  refuse  d'y  obtemperer;  elle  a  ainsi  assum£ 
tous  les  risques  d'une  guerre  avec  1'Allemagne;  elle  est  sortie  du 
droit  de  la  neutralite  pour  entrer  dans  le  droit  de  la  guerre  :  devenue 
belligerante  elle  ne  saurait  plus,  sans  contradiction,  invoquer  les 
dispositions  qui  protegent  les  neutres;  elle  a  abandonne,  en  meme 
temps  que  son  caractere  de  neutre  tous  ses  titres  a  la  protection 
de  sa  neutralite. 

Voila  la  these.  Je  vous  disais  qu'elle  a  obtenu  un  certain 
succes.  Elle  a  ete  developpee  notamment  aux  Etats-Unis  dans 
un  article  de  la  North  American  Review,  du  mois  de  mai,  1915. 
L'auteur  de  1'article,  George  Harvey,  editeur  de  la  Revue,  y 
repondait  a  Roosevelt,  qui  avait  reproche  au  Gouvernement 
americain  son  abstention  a  1'egard  de  la  violation  de  la  neutralite 
beige. 
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Or,  et  ceci  est  assez  grave,  dans  un  interview  publie  par  le 
Standard  de  Londres,  du  2  decembre  dernier,  G.  Harvey  declarait 
que  ce  raisonnement  lui  avait  ete  inspire  directement  par  le 
secretaire  d'Etat  actuel  des  Etats-Unis,  Rob.  Lansing. 

II  va  sans  dire  qui  je  n'ai  nullement  1 'intention  de  me  pro- 
noncer  ici  sur  I' opportunity  pvlitique  de  1'intervention  de  telle  ou 
telle  Puissance  en  faveur  de  la  Belgique.  La  question  qui  se 
presente  devant  nous  est  une  question  purement  juridique.  Je 
me  propose  de  la  traiter  sous  son  aspect  le  plus  general : 

(1)  Je  passerai  done  assez  rapidement  sur  les  particularites 
du  statut  international  de  la  Belgique,  particularites  qui  derivent 
du  regime  special  de  la  neutralisation; 

(2)  Je  m'attacherai  plus  longuement  a  refuter  la  2me  partie 
de  la  these,  c.  a  d.  1'objection  deduite  de  I' existence  d'un  etat  de 
guerre  regulier  entre  la  Belgique  et  1'Allemagne.      C'est  la,  en 
effet,  que  se  presente  dans  toute  sa  generalite,  dans  toute  son 
ampleur,  la  question  qui  fait  1'objet  de  mon  expose :  le  question 
de   la    belligerance    dans   ses   rapports   avec   la    violation    de   la 
neutralite. 


I. 

En  ce  qui  concerne  la  neutralisation,  il  est  un  pointe  sur  lequel 
tout  le  monde  est  d 'accord:  c'est  que  la  neutralisation  protege 
1'Etat  neutralise  contre  toute  forme  d'agression  quelconque  : 

(1)  Soit  que  cette  agression  se  fasse  directement,  comme  se 
serait  le  cas  dans  une  guerre  de  conquete; 

(2)  Soit  qu'elle  se  fasse  par  voie  indirecte,  comme  c'est  le  cas 
lorsqu'un  belligerant  etend  ses  operations  militaires  au  territoire 
neutralise. 

Mais — et  c'est  ici  que  se  pose  I'objection:  cette  question 
n'est-elle  pas  d'ordre  purement  contractuel?  La  violation  de  la 
neutralite  permanente  interesse-t-elle  d'autres  Etats  que  ceux  qui 
ont  participe  a  I'etablissement  du  regime  de  neutralisation? 

La  question  doit  se  resoudre  par  une  distinction.  Generale- 
ment  les  traites  de  neutralisation  sont  accompagnes  d'une  clause 
de  garantie  :  en  pareil  cas  il  est  absolument  evident  que  les 
Puissances  signataires  du  traite  se  trouvent  designees  avant  toutes 
les  autres  pour  en  reclamer  1'execution :  on  peut  meme  dire  que, 
seules,  elles  sont  directement  qualifiees  pour  le  faire,  Mais  il 
n'en  re" suite  nullement  que  pour  les  autres  Etats  la  violation  de 
la  neutralite  permanente  eoit  chose  indifferente,  ni  que  la  guerre 
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d^claree  au  mepris  de  cette  neutralite  soit  necessairement 
reguliere  a  leurs  yeux. 

Si  la  garantie  n'a  d'effet  qu'entre  les  parties  contractantes,  en 
revanche  la  neutralisation,  quand  elle  a  e"te  reconnue  par  1'assenti- 
ment  tacite  des  autres  Etats,  exerce  necessairement  ses  effets 
vis-a-vis  de  toutes  les  Puissances. 

Je  ne  puis  mieux  faire  que  de  citer  ici  1 'opinion  d'une  tres 
haute  autorite"  allemande,  Franz  v.  Liszt:  "  La  Neutralite  per- 
manente,"  dit  v.  Liszt,  "  ne  lie  pas  seulement  les  Etats  qui  I'ont 
etablie  :  elle  oblige  tons  les  autres  Etats,  dans  la  meeure  ou  soit 
expressement,  soit  tacitement,  ils  y  ont  donne  leur  assentiment. " 

Je  dois  faire  remarquer  que  v.  Liszt  reproduit  cette  opinion 
dans  1' Edition  toute  recente  de  son  traite  de  droit  international : 
"  Das  Volkerrecht,"  1915. 

Et  pourquoi  en  est-il  ainsi  ?  Parce  que  la  neutralisation  a  pour 
consequence  necessaire  et  directe  de  limiter  le  droit  de  guerre 
dans  le  chef  de  tons  les  Etats  indistinctement  a  l'e"gard  de  1'Etat 
neutralise.  Supposez,  en  effet,  une  agression  dirigee  contre  la 
Belgique  par  une  Puissance  quelconque,  non  represented  aux 
trace's  de  neutralisation.  II  est  incontestable  que  cette  agreesion 
eut  £t£  consideree  comme  violation  de  la  neutralite  permanente  par 
chacune  des  Puissances  signatairee  des  traites. 

Reciproquement  —  et  a  fortiori  —  il  faut  admettre  que 
I'Allemagne,  par  sa  participation  directe  aux  trait^s  de  neutralisa- 
tion, avait  renonce  d'une  jaqon  absolue  au  droit  de  declarer  la 
guerre  a  la  Belgique,  qu'elle  s'^tait  depouill^e  de  ce  droit 
vis-a-vis  de  tons  les  Etats,  qu'elle  avait  renonce  vis-a-vis  de  toutes 
les  Nations  a  imprimer  a  la  Belgique  le  caractere  belligerant,  tant 
que  la  Belgique  resterait  fidele  a  ses  devoirs  d'Etat  neutralist. 

En  r6sume\  on  peut  dire  que  le  caractere  international  ou 
absolu  de  la  neutralisation  (et  de  1'infraction  dont  elle  est  1'objet) 
est  une  consequence  forced  de  la  limitation  generate  du  droit  de 
guerre  que  cette  neutralisation  implique. 

Ainsi  la  violation  d'une  neutralite  permanente  nous 
apparait  sous  son  veritable  jour:  elle  n'apparait  pas  seulement 
comme  le  rupture  d'une  convention,  dont  1'mteret  serait  limit£ 
aux  parties  contractantes — elle  se  presente  comme  une  atteinte 
portee  a  une  institution  juridique  reconnue  par  tous  les  peuples 
civilises. 

Ce  caractere  international  de  1'infraction  a  ete  encore 
une  ibis  parfaitement  defini  par  v.  Liszt:  "Par  la  meme," 
dit-il,  "  que  la  Neutralite  Permanente  lie  toutes  les  nations,  la 
violation  de  cette  neutralite  par  les  bellige"rants  apparait  comme 
un  delit  du  droit  des  gens  (als  volkerrechtliches  Delikt)  et  Justine 
1' intervention  des  Puissances  contre  celui  qui  trouble  ce  regime 
de  paix." 
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II. 

J'aborde  maintenant  la  question  sous  son  aspect  le  plus 
general:  j 'examinerai  les  droits  de  la  neutralite  en  dehors 
et  independamment  de  toute  convention  speciale  de  neutralisation. 
Je  laisse  done  dorenavant  de  cote  les  particularites  qui  derivent  de 
ce  regime  special  pour  m'attacher  au  droit  commun  de  la 
neutralite,  tel  qu'il  se  trouve  ^tabli  par  la  coutume  internationale 
et  defini  par  la  cinquieme  Convention  de  La  Haye,  de  1907, 
"relative  aux  droits  et  devoirs  des  Puissances  neutres  en  cas  de 
guerre  sur  terre." 

Les  premiers  articles  de  cette  Convention  rappellent  le  principe 
fondamental  de  rinviolabilite  des  territoires  neutres.  Art.  ler : 
Le  territoire  des  Puissances  neutres  est  inviolable.  L'art.  2 
ajoute  par  voie  de  consequence :  II  est  interdit  aux  belligerents 
de  faire  passer  a  travers  le  territoire  d'une  Puissance  neutre  des 
troupes  ou  des  convois,  soit  de  munitions,  soit  d'approvisionne- 
ments." 

QUEST. — Oui  ou  non,  ces  dispositions  ont-elles  ete  violees  par 
I'invasion  allemande  de  la  Belgique? 

Voici  la  reponse  que  donne  a  cette  question  la  grande  revue 
americaine  de  droit  international,  "  The  American  Journal  of 
International  Law,"  anne"e  1915,  p.  959: 

"  These  articles  do  not  prevent  a  State  from  declaring  war 
against  a  State  wishing  to  remain  neutral,  which  thus  becomes  a 
belligerent  and  loses  the  benefit  of  the  Convention. 

' '  If  the  Hague  Conventions  were  violated  by  Germany  in  this 
matter  it  would  appear  to  be  a  violation  of  the  spirit,  not  of  the 
letter,  and  indeed  it  is  difficult  to  maintain  that  there  was  a  viola- 
tion even  of  the  spirit,  because  International  Law  in  its  present 
development  apparently  allows  nations  to  go  to  war  whenever  they 
please,  and  the  Hague  Conventions  do  not  modify  this  provision 
of  the  law  of  nations." 

II  est  manifeste  que  cette  these  s'inspire  directement  des  vues 
exposees  par  George  Harvfy,  et  qui  sont,  parait-il,  celles  que 
professe  en  cette  matiere  le  secretaire  d'Etat,  Robert  Lansing. 

Consideree  au  point  de  vue  des  principes,  cette  these  revient  a 
dire  ceci :  I'invasion  d'un  territoire  neutre  ne  constitue  pas  une 
violation  des  droits  de  la  neutrality  quand  cette  invasion  est 
prec^dee  d'une  declaration  de  guerre  reguliere  en  la  forme,  c.  a  d. 
conforme  a  la  regie  posee  par  1'art.  ler  de  la  3me  Convention 
relative  a  1'Ouverture  des  Hostilites.  En  effet,  cette  formality  une 
fois  remplie,  1'Etat  neutre  cesse  d'etre  neutre;  il  perd  le  benefice 
de  la  Convention,  car  il  devient  belligeranl  malgre  lui.  C'est  en 
vain  que  cette  Puissance  ferait  appel  aux  Etats  signataires  des 
Conventions  de  La  Haye;  cet  appel  est  sans  raison  d'etre  et  sans 
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objet :    "La    declaration    de    guerre    couvre    la    violation    de    la 
neutralite." 

Voila  done  la  these.     Que  faut-il  en  penser? 

En  realite  nous  nous  trouvons  en  presence  d'un  veritable 
sophisme  juridique,  et  comme  toujours  en  pareil  cas,  le  vrai  et  le 
faux  se  trouvent  assez  habilement  meles.  Quelle  est  done 
Verreur  initiale  qui  est  a  la  base  de  tout  ce  raisonnement  ? 

Cette  erreur  a  pour  point  de  depart  la  confusion  de  deux  situa- 
tions de  fait  absolument  distinctes  et  que  rien  ne  permet 
d'assimiler. 

Je  m'explique.  Un  Etat  peut  etre  contraint  de  recourir  aux 
armes  dans  deux  hypotheses  tres  differentes : 

(1)  Tantot  il  le  fera  pour  se  defendre  contre  une  agression 
directe,  inspired,  par  exemple,  par  des  vues  de  conquete.     Dans 
ce  cas  la  lutte  qui  met  les  deux  adversaires  aux  prises  leur  est 
strictement  personelle  :  elle  ne  met  en  cause  que  les  deux  parties 
principales.     Supposons,  par  exemple,  que  1'Allemagne,  convoi- 
tant  les  provinces-orientales  de  la  Hollande,  declare  la  guerre  a 
cette  Puissance  pour  se  les  annexer :  voila  1'agression  directe,  ne'e 
d'un   diffe"rend  absolument   personnel   aux  deux   Puissances   qui 
sont  aux  prises. 

(2)  Mais  il  peut  arriver  aussi — et  c'est  la  2me  hypothese — qu'un 
Etat  se  trouve  entraine"  malgre"  lui  dans  un  conflit  ne  entre  d'autres 
Puissances  et  cela  par  suite  d'une  extension  illegitime  des  opera- 
tions militaires  a  son  territoire.     Par  exemple,  1'Allemagne,  au 
cours  d'une  guerre  avec  1' Angle terre,  veut  se  saisir  du  port  de 
Flessingue  pour  en  faire  une  base  d 'operations  contre  les  cotes 
anglaises  :  la  Hollande  refuse,  et  1'Allemagne  lui  declare  la  guerre. 
Dans  cette  hypothese,  qui  est  identique  a  celle  de  la  violation  de 
la  neutrality  beige,  1'agression  n'est  pas  la  suite  immediate  et 
directe  d'un  differend  personnel  aux  deux  parties :  elle  est  la  con- 
se"quence   indirecte   ou   mediate   d'un  conflit  ne   entre  d'autres 
Puissances. 

Au  point  de  vue  juridique  la  distinction  entre  ces  deux 
situations  a  une  importance  capitale,  qui  peut  se  resumer  en  deux 
mots  : 

A.  Le  droit  de  la  neutralite  n'a  absolument  rien  a  voir  dans  la 
lire  hypothese ; 

B.  II  gouverne  au  contraire  souverainement  la  seconde. 

A.  II  est  parfaitement — et  malheureusement — vrai,  dans 
1'etat  actuel  des  relations  internationales,  que  dans  un  conflit 
limite  aux  deux  parties  principales  la  cause  de  la  guerre  n'importe 
pas  :  en  pareil  cas  on  peut  dire,  avec  le  juriste  suisse,  Max  Huber, 
que  "  le  me'rite  du  casus  belli  est  une  question  d'ordre  politique 
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ou  strategique,  absolument  etrangere  au  Droit  ";  que  la  declara- 
tion de  guerre  imprime  necessairement  le  caractere  belligerant 
a  la  Puissance  qui  en  est  1'objet,  et  que  seul,  desormais,  le  droit 
de  la  guerre  regit  les  relations  des  deux  adversaries.1 

B.  Mais  on  oublie,  en  raisonnant  ainsi,  que  la  question  de 
la  neutralite  ne  se  pose  meme  pas  en  pareil  cas.  La  neutralite  est 
le  relation  juridique  qui  s'etablit  entre  les  belligerants  d'une  part, 
et  d'autre  part  les  Etats  qui  entendent  rester  etrangers  a  leur 
differend.  Le  droit  de  la  neutralite,  tel  que  le  definit  la  cinquieme 
Convention  de  La  Haye,  n 'entre  en  action  que  lorsque,  dans  un 
conflit  entre  deux  Puissances,  il  s'agit  de  proteger  le  droit  d'une 
troisieme  Puissance  de  n'etre  pas  implique'e  dans  la  guerre  par  une 
extension  des  operations  militaires  a  son  territoire. 

La  confusion  faite  ici  par  les  auteurs  allemands,  et  par 
ceux  qui  les  ont  suivis,  saute  aux  yeux  dans  le  passage 
suivant  de  Walther  Schoenborn  :  "  La  Belgique,"  dit  Schoenborn, 
"  a  subi  les  consequences  de  la  declaration  de  guerre  de 
I'Allemagne  tout  comme  les  Republiques  Boers  ont  du  subir 
autrefois  les  consequences  de  la  guerre  qui  leur  a  ete  impose'e 
par  1'Angleterre  :  dans  1'un  et  1'autre  cas  la  neutralite  a  ete  abolie 
et  remplacee  par  I'etat  de  guerre." 

La  confusion  est  evidente :  la  guerre  qui  a  mis  aux  prises 
1'Angleterre  et  les  republiques  sud-africaines  etait  le  re"sultat  d'une 
prise  a  partie  dire  ete  :  les  deux  adversaires  y  vidaient  un  differend 
qui  leur  etait  strictement  personnel.  II  n'y  a  aucune  analogic 
entre  cette  hypothese  et  celle  d'un  pays  qui  ne  subit  la  violence 
des  armes  que  pour  s'etre  conforme  au  statut  de  la  neutralite. 

Entre  les  deux  situations  il  y  a  toute  la  difference  qui 
separe  I'etat  de  guerre  regulier,  condition  legale,  reconnue  par 
le  droit  international — et  une  violation  manifeste  des  principes  les 
mieux  etablis  du  droits  de  gens.  J'ai  essay  e  d'exposer  ainsi 
1'erreur  qui  est  a  la  base  du  raisonnement  que  Ton  nous  oppose. 
II  me  reste  a  present  a  vous  demontrer  d'une  faqon  dire  ete  la 
faussete  de  la-  these  (1)  d'abord  au  point  des  principes  generaux  du 
droit;  (2)  ensuite  au  point  de  vue  special  des  Conventions  de  La 
Haye. 

(1)  L 'ultimatum  adresse  par  TAllemagne  a  la  Belgique,  le 
2  aout  1914,  formulait  une  exigence  directement  contraire  aux 
prescriptions  expresses  du  droit  international.  Pretendre  que  cet 
ultimatum  a  eu  pour  consequence  de  de"pouiller  la  Belgique  de  ses 
droits  a  la  protection  de  sa  neutralite,  de  cr^er  entre  les  deux  pays 
un  etat  de  guerre  regulier  qui  confererait  a  1'envahisseur  la 
plenitude  des  droits  reconnus  aux  belligerante,  ce  serait  faire 

1  La  discussion  ancienne  sur  la  distinction  centre  guerres  justes  et  injustes 
est  etrangere  au  droit  international  positif  moderne. 
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d'un  acte  contraire  au  Droit  la  source  de  droits  et  m^connaitre  ce 
principe  que  nul  ne  pent  fonder  une  situation  juridique  en  alleguant 
sa  propre  turpitude  :  "  Nemo  auditur  suam  turpitudinem  allegans. " 
(2)  Considerons  maintenant  la  question  du  point  de  vue  de  la 
cinquieme  Convention  de  La  Haye. 

Quelle  valeur — je  ne  dis  meme  pas  quelle  valeur  pratique, 
mais  quelle  valeur  juridique,  pourrait-on  reconnaitre  a  cette 
Convention  protectrice  des  droits  des  neutres,  si  Ton  admet 
que  son  autorite"  disparait  aussitot  qu'un  belligerant  abrite  ses 
exigences  sous  la  simple  formalite  de  la  declaration  de  guerre; 
si  Ton  admet,  suivant  la  formule  que  j'ai  deja  employee  plus  haut, 
"  que  cette  declaration  couvre  la  violation  de  la  neutralite  "? 
Ce  serait  le  cas  de  dire  ici  que  "  la  forme  emporte  le  fond,"  et  ce 
serait  du  meme  coup  rendre  illusoire  tout  le  droit  de  la  neutralite. 

Mais  il  y  a  plus,  car  la  question  comporte  une  autre  face. 

La  cinquieme  Convention  de  La  Haye  ne  se  borne  pas  a  de"finir 
les  droits  des  Puissances  neutres;  elle  leur  impose  des  devoirs 
rigoureux  et  dont  I'accomplissement  peut  etre  plein  de  dangers. 
L'art.  5  de  la  Convention  dispose:  "  Une  Puissance  neutre  ne 
doit  tolerer  sur  son  territoire  aucun  des  actes  vises  par  les 
Art.  2  a  4." 

La  Puissance  neutre  a  done  notamment  le  devoir  de  s'opposer 
par  tous  les  moyens  en  son  pouvoir  au  passage  des  troupes  d'un 
belligerant  a  travers  son  territoire.  L'accomplissement  de  ce 
devoir,  je  le  re"pete,  est  plein  de  perils  pour  1'Etat  neutre;  il 
1'expose  a  une  declaration  de  guerre  de  la  part  du  belligerant  dont 
il  repousse  les  exigences. 

Comment — c'est  la  question  que  je  pose — comment,  apres  avoir 
impose  a  1'Etat  neutre  cette  obligation  rigoureuse,  les  Puissances 
signataires  de  la  cinquieme  Convention  de  La  Haye  pourraient- 
elles  considerer  cet  Etat  comme  de"pouille"  des  droits  de  la 
neutralite,  pour  avoir  refus^  de  se  soumettre  a  un  ultimatum  qui 
le  sommait  d'en  violer  les  devoirs? 

La  these  conduirait  a  dire — conclusion  absurde — que  la  protec- 
tion assure"e  par  les  Conventions  Internationales  aux  Etats  neutres 
disparait  aussitot  que  ces  Etats  entreprennent  de  remplir,  fut-ce  au 
peril  de  leur  existence,  les  obligations  de  la  neutralite  ! 

J'ai  voulu  vous  montrer  que  la  these  est  en  contradiction 
avec  les  principes  generaux  du  droit  et  avec  V esprit  des 
Conventions  de  La  Haye.  Je  n'ai  plus  qu'a  etablir  maintenant — 
et  cette  tache  me  sera  facile — qu'elle  se  trouve  en  quelque  sorte 
condamnee  d'avance  par  un  texte  absolument  explicite  de  la 
cinquieme  Convention. 

Ce  texte  est  1'art.  10,  conc.u  dans  les  termes  suivants  : 
"  Ne  peut  etre  consider  comme  un  acte  hostile  le  fait  par  une 
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Puissance  neutre  de  repousser,  meme  par  la  force,  les  atteintes  a  sa 
neutralite." 

L 'adoption  de  ce  texte  par  la  Conference  est  due  a  1'initiative 
du  delegue  hollandais,  den  Beer  Portugael.  Voici  comment 
M.  de  Beer  Portugael  justifiait  sa  proposition:  "  II  est  deja  assez 
malheureux  pour  un  Etat  neutre  de  se  trouver  dans  1'obligation 
de  recourir  aux  armes  pour  faire  respecter  ses  droits  et  surtout  pour 
remplir  ses  devoirs,  sans  que  cet  accomplissement  lui  soit  impute" 
comme  un  acte  d'hostilite." 

La  seule  objection  qui  fut  faite  contre  cette  proposition  fut 
son  apparente  inutilite,  et,  chose  curieuse,  c'est  le  second  delegue" 
beige,  M.  van  den  Heuvel,  qui  1'a  fait  valoir  :  "  Est-il  bien  utile," 
se  demandait  M.  van  den  Heuvel,  "  d'inserer  cette  proposition? 
II  est  clair  que  si  un  Etat  neutre  a  des  droits,  s'il  a  des  devoirs  a 
remplir,  il  doit  avoir  les  moyens  de  s'en  acquitter.  S'il  emploie 
ces  moyens,  nul  ne  peut  lui  en  faire  un  grief. ' ' 

La  Commission  a  cependant  adopte  la  proposition  de  la  delega- 
tion hollandaise,  et  elle  1'a  fait  en  des  termes  qui  meritent  de 
retenir  toute  notre  attention. 

"  II  n'est  pas  inutile,"  disait  la  Commission,  "  il  n'est  pas 
inutile  de  dire  expressement  que  1'emploi  de  la  force  par  1'Etat 
neutre  dans  le  seul  but  de  repousser  1'atteinte  a  sa  neutralite  ne 
peut  etre  invoque  comme  un  casus  belli  par  VEtat  qui  1'a  mis  dans 
la  necessite  de  recourir  a  cette  extremite." 

Je  dois  faire  remarquer  que  ce  point  de  vue  a  ete" 
officiellement  adopte  par  le  Gouvernement  beige  immediate- 
ment  apres  1 'invasion  du  territoire  par  les  armees  allemandes. 
Dans  une  lettre  adressee,  le  5  aout  1914,  aux  chefs  de  mission  a 
1'etranger,  M.  Davignon,  Ministre  des  Affaires  Etrangeres, 
s'exprimait  dans  les  termes  suivants  :  "  Le  Gouvernement  du  Roi 
est  fermement  decide  a  repousser  par  tout  les  moyens  en  son 
pouvoir  1'atteinte  portee  a  sa  neutralite  et  il  rappelle  qu'en  vertu 
de  la  cinquieme  Convention  de  La  Haye  de  1907,  ne  peut  etre 
considere  comme  un  acte  hostile  le  fait,  par  une  Puissance  neutre, 
de  repousser,  meme  par  la  force,  les  atteintes  a  sa  neutralite." 
(ler  Livre  gris,  No.  44.) 

En  droit,  la  declaration  de  guerre  de  I'Allemagne  a  la  Belgique 
est  inoperante  ;  elle  est  depourvue  de  toute  consequence  et  de  toute 
signification  juridiques.  Sans  doute,  la  violation  de  sa  neutralite 
peut  etre  consideree  comme  un  casus  belli  par  I' Etat  neutre,  qui 
a  le  droit  absolu  d'en  tirer  telles  consequences  qu'il  juge  con- 
venables ;  mais  jamais — et  c'est  la  conclusion  a  laquelle  je  m'arrete 
— jamais  la  resistance,  meme  armee,  a  cette  violation  n'autorise 
1'agresseur  a  justifier  son  acte  par  1'existence  d'un  e"tat  de  guerre 
re*gulier. 
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II  me  reste — et  c'est  1'objet  de  la  derniere  partie  de  mon  expose 
— a  tacher  de  definir  au  point  de  vue  juridique  la  situation  creee  par 
la  violation  de  la  neutralite :  quels  sont  les  rapports  qui  s'etablis- 
sent  a  la  suite  de  cette  violation,  (1)  soit  entre  la  Puissance  qui 
a  viol£  une  neutralite  et  le  pays  victime  de  cette  violation, 
(2)  soit  entre  cette  Puissance  et  les  Etats  restes  etrangers  au 
conflit? 

(1)  A  1'egard  de  la  Puissance  qui  a  viole  sa  neutralite,  1'Etat 
neutre  se  trouve  dans  une  situation  toute  particuliere  :  1'agression 
dont  il  est  la  victime  £tant  essentiellement  injuste,  contraire  au 
droit,  la  protection  centre  cette  agression  prend  la  forme  speciale 
de  la  legitime  defense. 

"La  legitime  defense  se  presente  en  droit  international," 
nous  disent  les  juristes  allemands,  "  comme  la  protection 
d'un  interet  juridique  sanctionn^  par  le  Droit  contre  une  agression 
injuste,  contraire  au  Droit." 

II  en  resulte,  et  ceci  est  tres  important  au  point  de  vue  des 
principes,  qu'il  n'y  a  pas  egalite  de  droit s  entre  les  deux  adver- 
saires.  Cette  egalite  juridique,  qui  existe  entre  belligerents 
ordinaires  dans  le  cas  de  guerre  reguliere,  se  trouve  exclue  ici  en 
raison  du  caractere  injuste  de  1'agression. 

Je  me  rappelle  qu'au  cours  de  cette  guerre  on  a  vouler  tirer 
de  la  certaines  consequences  pratiques : 

A.  C'est  ainsi,  par  exemple,  qu'on  a  dit  (c'est  la  these  de 
M.  de  Lapradelle)  que  la  violation  de  la  neutralite  justifierait  la 
participation  aux  combats  de  la  population  civile,  meme  en  dehors 
des  conditions  fixees  par  le  Reglement  de  1907,  et  cela  parceque 
les  troupes  d' invasion  ne  peuvent  pas  invoquer  ici  les  droits  des 
belligerants  ordinaires. 

Cette  deduction  apparait  comme  logique,  mais  elle  est  d'ordre 
plutot  theorique  que  pratique.  Les  "  levees  en  masses  "  ne 
peuvent  rien  contre  une  arme"e  moderne  fortement  organisee : 
quelque  juste  que  soit  la  cause  pour  laquelle  on  combattrait, 
la  participation  des  populations  aux  hostilites  ne  pourrait  aboutir 
qu'a  des  massacres  inutiles. 

B.  Dans  un  autre  ordre  d'idees  je  me  rappelle  encore  une 
correspondance    du    Times,    qui    a    provoque    une    reponse    du 
Professeur  Holland.     C'etait  au  lendemain  de  1'execution  de  Miss 
Cavel.     Cette   execution  atroce  pouvait-elle  se  justifier  par  les 
droits    de    1'occupation    militaire    allemande    en    Belgique?    ou 
fallait-il  au  contraire,   comme  le  soutenait  le  correspondant  du 
Times,  n'y  voir  qu'un  simple  meurtre,  1'Allemagne  ne  pouvant 
invoquer  aucun  droit  d' occupation — dans  un  pays  qu'elle  avait 
envahi  au  mepris  des  prescriptions  du  droit  des  gens  ? 

Encore  une  fois  c'est  peut-etre  logique,  mais  il  me  parait  que 
c'est  aller  fort  loin.  Quelle  que  soit  ici  la  rigueur  du  droit,  il  y  a  un 
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etat  de  fait  cree  par  1'occupation  et  qu'il  est  impossible  de 
meconnaitre,  sous  peine  de  tomber  dans  la  pure  speculation. 

Comme  vous  le  voyez,  dans  les  rapports  entre  la  Puissance 
envahissante  et  1'Etat  neutre,  rinegalite  juridique  dont  je  vous 
parlais — et  que  pour  ma  part  je  crois  incontestable — ne  semble 
pas  pouvoir  entrainer  de  consequences  pratiques  considerables. 
La  raison  en  est  simple  a  comprendre :  la  conduite  des  hostilites 
suppose  essentiellement  une  certaine  egalite  ou  reciprocity  de 
situation  chez  les  deux  adversaires :  on  ne  saurait  guere  autoriser 
une  partie  a  s'ecarter  des  regies  ordinaires  sans  entrainer  les  deux 
adversaires  dans  la  voie  d'une  lutte  brutale  et  sans  frein. 

(2)  Mais,  il  y  a  un  autre  point  de  vue  :  c'est  celui  des  rapports 
de  la  Puissance  qui  a,  viole  la  neutralite  avec  les  autres  Etats 
signataires  des  Conventions  de  La  Haye. 

Ici,  au  contraire,  V inferiority  juridique  dans  laquelle  se  trouve 
placee  la  Puissance  envahissante  pourrait  etre  grosse  de  con- 
sequences, si  les  Etats  signataires  des  Conventions,  de  La  Haye 
voulaient  un  jour  assurer  une  sanction  efficace  et  serieuse  aux 
prescriptions  qu'ils  ont  ^dictees. 

La  guerre,  dans  la  conception  moderne  du  droit  international, 
n  'est  plus  une  simple  manifestation  de  la  force  brutale  :  elle  im- 
plique  1'existence  de  certaines  relations  juridiques  speciales,  non 
seulement  entre  belligerants,  mais  encore  entre  belligerants  et 
neutres. 

L  'etat  de  guerre  fait  naitre  au  profit  des  belligerants  des  droits 
precis  dont  1'importance  est  considerable.  II  arrive  meme,  et 
c'est  la  surtout  que  je  veux  en  venir — que  1'exercice  de  ces  droits 
reconnus  aux  belligerants  soit  la  source  de  tres  graves  prejudices 
pour  les  Etats  neutres  restes  etrangers  au  conflit.  II  en  est  tout 
specialement  ainsi  dans  la  guerre  maritime  ou  1'exercice  des  droits 
de  blocus  et  de  contrebande  porte  un  prejudice,  souvent  consider- 
able, au  commerce  des  pays  neutres. 

Les  neutres  s'inclinent  devant  ces  consequences  d'un  etat  de 
guerre  regulier.  Mais  devraient-ils  adopter  la  meme  attitude  a 
1'egard  d'un  belligerant  qui  n'aurait  declare  la  guerre  a  un  Etat 
neutre  que  pour  violer  sa  neutralite?  Supposons,  par  exemple,  que 
la  Puissance  qui  a  viole  la  neutralite  d'un  pays  declare,  en  outre, 
mettre  en  etat  de  blocus  les  cotes  de  ce  pays.  Serait-ce  demander 
trop  aux  Puissances  signataires  de  la  cinquieme  Convention  de  La 
Haye  que  de  les  inviter  a  ne  pas  reconnaitre  ce  blocus,  alors  que 
leurs  interets,  ainsi  bien  que  le  souci  du  respect  du  droit,  semblent 
devoir  les  pousser  a  prendre  cette  attitude?  Ce  n'est  la  qu'un 
exemple.  D'une  facon  plus  generale,  il  devrait  etre  admis  que 
lorsqu'une  guerre  a  sa  cause  directe  dans  une  violation  des 
droits  de  la  neutralite,  la  Puissance  coupable  de  cette  violation  ne 
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jouira  pas,  dans  ses  rapports  avec  les  Puissances  etrangeres,  des 
droits  reconnus  aux  belligerants  ordinaires. 

Dans  un  ouvrage  publie"  au  de"but  de  cette  guerre, 
"  Das  Internationale  Landkriegsrecht, "  un  internationaliste 
allemand  bien  connu,  Karl  Strupp,  a  pu  dire  avec  raison  que  tout 
le  progres  accompli  dans  ce  domaine  de  la  neutralite  depuis 
Grotius  jusqu'a  nos  jours  se  ramene  a  cette  idee  essentielle : 
"  qu'il  n'est  plus  permis  aux  belligerants  de  declarer  librement 
la  guerre  aux  Etats  paisibles  qui  refusent  de  se  ranger  a  leurs 
cotes." 

La  cinquieme  Convention  de  La  Have,  suivant  les  paroles  de 
son  rapporteur,  M.  Borel,  presentait  "ce  grand  a vantage  de  fixer 
une  se>ie  de  principes  d'ordre  fondamental  sanctionne"s  par  1'assen- 
timent  a  peu  pres  unanime  des  nations  et  qui  assurent  aux  Etats 
neutres  le  benefice  d'une  situation  nettement  determinee,  non 
seulement  quant  a  leurs  devoirs,  mais  aussi  a  leurs  droits  vis-a-vis 
des  belligerants." 

Je  crois  vous  avoir  montre"  que  tout  cela  est  chimere  et  illusion 
si  la  these  que  j'ai  combattue  devant  vous  devait  etre  admise. 
J'aurais  meme  ^prouve  quelques  scrupules  a  en  faire  si  longuement 
la  refutation,  si,  comme  je  vous  1'ai  dit,  il  ne  s'agissait  d'une  these 
de"ja  trop  re"pandue  et  qui  semble  etre  omciellement  professe"e 
dans  certains  Etats.  Sans  doute,  ne  faut-il  y  voir  qu'une  tentative 
d 'explication  bien  malheureuse  pour  justifier  une  abstention  que 
beaucoup  ont  trouve"e  regrettable. 

Je  n 'ignore  par  que  des  raisons  d'opportunite  politique  tres 
pressantes  peuvent  exercer  dans  ces  matieres  une  influence 
decisive  et  que  ces  raisons  ne  laissent  pas  toujours  aux  Gouverne- 
ments  la  liberte"  d 'action  qui  leur  serait  ne"cessaire  pour  protester 
contre  des  infractions  qui  ne  les  touchent  pas  directement. 

Mais  il  y  a  un  interet  majeur  a  ne  pas  laisser  s'accrediter 
comme  theses  plausibles  ces  plaid oyers  de  circonstance.  La 
solidarite  qui  unit  les  Puissances  signataires  des  Conventions  de 
La  Haye  leur  fait  un  imp^rieux  devoir  de  veiller  au  maintien  des 
principes  qu'elles  ont  formellement  sanctionnes.  II  y  va  de  leur 
interet  commun.  En  abritant  leur  abstention  sous  des  pretextes 
qui,  au  surplus,  ne  trompent  personne,  elles  contribueraient  a 
propager  la  croyance,  deja  trop  r^pandue,  a  rinefncacite"  de  tout 
controle  international. 

(Read  before  the  Grotius  Society  on  July  28,  1916.) 
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THERE  are  two  ways  of  dealing  with  this  subject.  We  may  compile 
a  long  and  gruesome  catalogue  of  all  the  direful  deeds  perpetrated 
in  the  course  of  the  struggle,  and,  discussing  each  in  turn,  present 
a  series  of  conclusions  as  to  their  legality.  Another  plan  would  be 
to  make  a  statement  in  broad  outline  of  the  damage  done  during 
the  war  to  the  fabric  of  International  Law,  and  the  influences  at 
work  to  bring  about  its  ruin  on  the  one  hand,  and  on  the  other 
to  preserve  or  repair  it.  This  would  lead  to  an  attempt  to  indicate 
how  the  work  of  rebuilding  may  be  undertaken  with  some  prospect 
of  success,  and  how  provision  may  be  made  for  the  adaptation 
of  the  restored  edifice  to  the  ever-changing  needs  of  the  Society  of 
Nations. 

Without  hesitation  I  have  chosen  the  second  course.  The 
greatness  of  the  catastrophe  which  faces  us  seems  to  demand 
something  more  than  a  mere  forensic  discussion  of  particular  cases. 
Moreover,  the  method  preferred  is  the  method  of  Hugo  Grotius, 
and  may  therefore  be  presumed  to  be  more  in  accord  than  any 
other  with  the  mind  of  a  Society  which  is  proud  to  name  itself 
after  him.  We  all  remember  the  oft-quoted  passage  in  the  Prole- 
gomena of  his  De  Jure  Belli  ac  Pads,  in  which  he  tells  us  what 
impelled  him  to  write.  Filled  with  holy  indignation  at  the  cruelty 
and  licence  he  saw  around  him,  he  attacked  with  all  the  resources 
of  his  marvellous  erudition  the  degrading  and  anarchic  doctrine, 
Inter  arma  silent  leges.  He  made  no  attempt  to  consider  one  by 
one  the  atrocities  that  marked  even  the  small  portion  of  the  Thirty 
Years'  War  which  had  taken  place  when  he  published  his  great 
work.  Instead  he  described  in  general  terms  the  terrible  evils  that 
had  arisen,  and  traced  them  to  the  bad  principles  from  whence 
they  sprang.  For  these  he  strove  to  substitute  other  and  better 
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principles,  which  would  take  effect  in  wiser  rules  and  more  humane 
practices. 

Those  who  study  the  relations  between  the  various  States  of 
the  civilised  world  hardly  need  to  be  told  that  we  are  confronted 
to-day  by  a  state  of  affairs  very  much  like  that  which  roused 
Hugo  Grotius  to  fruitful  action  early  in  the  seventeenth  century. 
The  great  Father  of  Modern  International  Law  saw  with  horror 
and  amazement  wars  waged  levibus  out  nullis  de  causis,  and  men 
acting,  when  once  arms  were  taken  up,  as  if  they  were  authorised 
to  commit  all  crimes  without  restraint.  Before  our  eyes  the 
greatest  struggle  of  recorded  history  has  been  begun  ostensibly 
because  a  big  State  thought  a  small  State  lax  in  dealing  with 
political  assassination ;  and  in  the  course  of  the  fighting,  atrocities 
hitherto  regarded  as  lawless  and  infamous  have  been  committed 
again  and  again.  When  complained  of  they  have  been  justified  by 
a  shrug  of  the  shoulders  and  a  repetition  of  the  parrot  cry,  "  It  is 
War,"  "  It  is  War." 

On  looking  closely  into  the  spiritual  causes  of  these  terrible 
phenomena,  we  are  confronted  by  a  revival  of  the  old  immoral  or 
unmoral  statecraft  of  Machiavelli,  rendered  at  once  more  specious 
and  more  dangerous  by  a  smattering  of  perverted  and  misunder- 
stood biology.  And  when  we  find  in  addition  that  all  the  resources 
of  science  are  utilised  for  purposes  of  destruction,  unrestrained  by 
considerations  of  expense  and  unchecked  by  thoughts  of  mercy, 
we  may  well  declare  that  the  emergency  we  have  to  face  is  greater 
than  that  which  fired  the  heart  and  sped  the  pen  of  the  great 
Dutch  jurist  nearly  three  hundred  years  ago. 

We  can  trace  the  gradual  growth  of  International  Law  in  its 
modern  form  from  1625,  when  the  De  Jure  Belli  ac  Pacts  was 
published,  to  1914,  when  the  present  war  broke  out.  It  began 
with  a  few  rules  based  on  general  consent,  and  reinforced  by  many 
vague  speculations  which  frequently  mingled  what  was  with  what 
ought  to  be  in  bewildering  mazes  of  philosophical  and  theological 
discussion.  It  ended  as  a  great  code,  formulated  by  jurists,  and 
derived  partly  from  customary  observances,  and  partly  from  great 
international  agreements,  which,  being  assented  to  by  all  or  most 
nations,  took  to  some  extent  the  form  of  legislative  enactments. 
Now,  after  more  than  two  years  of  warfare  on  a  scale  unknown 
before,  it  is  very  much  like  an  ancient  manuscript,  the  text  of 
which  has  been  defaced  here  and  blotted  out  there,  in  some  parts 
entirely  destroyed  and  in  others  covered  with  unauthorised  inter- 
polations. Some  of  the  chief  features  of  the  damage  done  will  be 
indicated  in  the  remarks  that  follow. 

In  the  first  place,  modern  developments  have  put  in  great 
jeopardy  the  time-honoured  distinction  between  combatants  and 
non-combatants,  which  places  on  one  side  those  who  belong  to 


THE  EFFECT  OF  THE  WAR  ON  INTERNATIONAL  LAW      107 

the  armed  forces  of  the  State  and  take  an  active  part  in  the  war, 
and  on  the  other  the  civilian  population  who  desire  nothing  better 
than  to  be  allowed  to  follow  their  usual  peaceful  avocations.  The 
former  are  to  be  attacked,  and  rendered  harmless  either  by  killing 
or  wounding  them,  or  by  making  them  prisoners  of  war.  The 
latter  are  to  be  protected,  and  allowed  to  go  about  their  ordinary 
avocations  without  molestation,  as  long  as  they  give  no  active  aid 
to  their  own  side  and  submit  to  the  lawful  demands  of  the  invaders. 

All  this  is  involved  in  the  distinction  we  are  considering.  But 
unfortunately  Art.  3  of  the  Hague  Reglement  put  another  meaning 
upon  it  by  declaring  that  "  the  armed  forces  of  the  belligerent 
parties  may  consist  of  combatants  and  non-combatants." 
Apparently  this  Article  was  adopted  in  the  interest  of  those  who 
perform,  under  military  command  and  discipline,  various  auxiliary 
services  connected  with  an  army,  as  drivers,  telegraphists, 
despatch-riders,  and  others.  They  carry  arms  for  their  own 
protection  in  case  of  attack,  though  normally  they  are  not  expected 
to  use  them.  In  order  to  remove  all  doubt  about  their  legal 
position,  the  Article  already  quoted  went  on  to  say  that  in  case 
of  capture  they  "  have  a  right  to  be  treated  as  prisoners  of  war." 
It  thus  saved  them  from  any  danger  of  being  shot  as  unauthorised 
fighters.  But  by  calling  them  non-combatants  it  obscured  the 
vital  distinction  between  those  who  are  authorised  by  the  State 
to  carry  on  military  operations,  and  those  who  have  no  such 
authorisation.  It  is  these  latter  who  are,  properly  speaking, 
non-combatants,  unless  they  come  within  the  exceptional  cases 
provided  for  by  Art.  1  of  the  Hague  Code  for  War  on  Land.  In 
all  other  contingencies  they  must  refrain  from  giving  military  aid 
to  their  own  side ;  and  on  this  condition  they  are  allowed  by  the 
enemy  to  go  safely  about  their  ordinary  avocations,  if  he  succeeds 
in  occupying  the  territory  in  which  they  live.  In  sharp  contrast 
to  these  stand  the  combatants — that  is  to  say,  the  public  forces 
armed  and  set  apart  by  the  State  to  fight  its  battles.  On  the  one 
hand  they  are  subject  to  all  the  dangers  of  conflict,  and  on  the 
other  they  are  entitled,  when  captured,  to  be  treated  as  prisoners 
of  war.  It  is  this  distinction  that  stands  in  eminent  danger  of 
being  so  discredited  that  civilians  will  be  deprived  in  large  measure 
of  the  protection  it  gave  to  them. 

This  is  due  to  many  causes,  most  of  which  are  connected  with 
the  modern  growth  in  the  power  and  authority  of  the  State,  and 
have  had  their  action  greatly  intensified  by  the  spread  of 
Treitschke's  doctrine,  that  only  in  the  assertion  of  power  through 
war  does  a  State  fulfil  its  noblest  function  and  confer  on  humanity 
the  greatest  benefits  it  can  offer  to  our  race.  In  the  endeavour 
to  obtain  the  highest  possible  degree  of  military  strength,  one 
State  after  another  has  adopted  the  device  of  passing  the  whole 
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male  youth  of  the  country  through  its  army.  Europe  is  now  made 
up  of  armed  nations.  Some  of  us  deplore  this.  Others  rejoice 
over  it.  But  none  saw  its  full  significance  till  the  present  struggle 
began,  and  rapidly  involved  nearly  the  whole  of  the  European 
continent  and  in  addition  vast  areas  beyond  it.  It  is  not  merely  a 
war  of  governments,  but  of  peoples.  National  hopes,  fears, 
aspirations,  ambitions  are  stirred  to  their  depths.  Every  ounce  of 
strength  each  side  possesses  is  thrown  into  the  fight;  and  the 
world  is  beginning  to  realise  for  the  first  time  what  a  war  of 
nations,  rather  than  of  armies,  means.  We  see  now  that  the 
mobilisation  of  all  men  of  military  age  draws  into  the  vortex  of 
the  struggle  not  them  only,  but  millions  of  others  who  have 
hitherto  been  considered  as  free  from  active  participation  in  it. 

Not  only  can  the  modern  State,  with  its  practical  omnipotence, 
put  the  bulk  of  its  able-bodied  males  into  the  field,  but  it  can 
organise  the  rest  for  supply  services,  and,  in  addition,  those  also 
who  are  weak  or  physically  deficient.  Its  vast  armies  require 
artillery  and  munitions  to  an  extent  that  was  undreamed  of  even 
three  years  ago.  To  give  them  what  is  essential  for  their  operations 
other  armies  of  engineers,  mechanics,  and  craftsmen  of  all  kinds 
have  to  be  organised  at  home.  Their  services  are  surely  as  much 
war-services  as  those  of  the  soldiers.  To  eke  out  what  is  called 
man-power,  women  are  drafted  into  the  ranks  of  the  munition 
workers,  or  set  to  perform,  in  the  production  and  distribution  of 
commodities,  tasks  which  used  to  be  reserved  for  men.  Even 
children  are  often  employed  in  collecting  materials,  seeking  for 
natural  products,  distributing  patriotic  literature,  and  doing  other 
work  suited  to  their  tender  strength.  Is  the  fighting-man  a 
warrior,  and  the  man  or  woman  who  supplies  him  with  the  means 
of  fighting  a  peaceful  member  of  society  ?  Is  the  clerk  who  leaves 
his  desk  in  order  to  go  to  the  front  a  soldier,  and  his  young 
daughter  who  takes  his  place  in  the  office,  in  order  to  free  him 
for  service,  a  person  outside  the  operation  of  military  law?  It 
would  be  easy  to  multiply  questions  of  this  kind.  The  difficulty 
is  to  answer  them.  Conscription,  National  Service — call  it  what 
you  will — acting  along  with  modern  science  as  applied  to  warfare, 
has  blurred,  if  it  has  not  effaced,  the  distinction  between 
combatant  and  non-combatant. 

It  has  not,  however,  been  the  only  influence  exerted  in  this 
direction.  It  has  worked  more  or  less  unconsciously  as  one  factor 
in  an  evolutionary  process;  but  its  aim  has  been  to  increase  armies, 
not  to  involve  peoples  in  military  severities.  Yet  side  by  side 
with  it  other  agencies  have  been  at  work,  with  the  direct  object  of 
making  civilians  suffer.  I  refer  to  the  horrors  that  marked  the 
progress  of  German  armies  through  Belgium  and  Northern  France, 
the  cruelties  that  accompanied  the  invasions  of  Poland  and  Serbia, 
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the  indiscriminate  destruction  of  British  women  and  babes  by 
Zeppelin  raids,  and  bombardments  from  the  sea  of  open  ports. 
Murder,  rape,  and  plunder  are  no  new  things  in  warfare.  What 
is  new  among  civilised  Powers  is  the  deliberate  planning  and 
encouragement  of  them  as  a  means  of  striking  terror  into  the 
general  population,  and  inducing  them  to  clamour  for  peace. 
Apparently  the  idea  is  that  any  infamy  which  subserves  a  military 
end  is  thereby  justified.  Organised  plunder  is  an  incident  of  every 
German  invasion  of  hostile  territory.  Occupied  districts  have 
been  stripped  bare  of  foodstuffs,  and  the  inhabitants  left  to  starve. 
Women  and  children  have  been  made  to  act  as  shields  for 
advancing  troops.  The  humane  regulations  of  the  Hague  Code 
for  War  on  Land  are  constantly  disregarded.  Recently  the 
crowning  infamy  of  wholesale  deportation  of  civilians  of  both  sexes 
has  been  perpetrated  on  an  enormous  scale  in  France  and 
Belgium ;  and  by  a  refinement  of  cruelty  the  victims  have  been 
compelled  to  perform  services  which  either  released  Germans  to 
fill  up  the  gaps  in  their  fighting  forces,  or  supplied  these  forces 
with  the  means  of  destroying  the  countrymen  of  the  unwilling 
workers.  This  is  nothing  less  than  a  revival  of  the  ancient  practice 
of  reducing  the  people  of  conquered  countries  to  slavery.  If  it 
goes  on  much  longer  with  impunity  we  shall  see  as  of  old  slave- 
markets  in  the  rear  of  the  armies,  and  droves  of  human  cattle 
exposed  for  sale  therein,  while  German  jurists  find  justification 
for  the  proceedings  in  Roman  Law,  and  German  divines  gleefully 
quote  Old  Testament  texts  in  its  favour.  Instead  of  the  non- 
combatant  being  protected  and  allowed  to  go  about  his  lawful 
business  in  safety  as  long  as  he  gives  no  aid  and  comfort  to  his 
own  side  and  abstains  from  all  active  hostility  against  the 
invaders,  as  the  Hague  Reglement  directs,  he  is  often  placed  in  a 
far  worse  position  than  the  combatant,  who  may  in  any  case  defend 
himself  from  violence. 

In  so  far  as  the  iniquities  just  described  are  due  to  sheer 
devilry,  it  is  of  course  possible  that  a  remedy  may  be  found  for 
them.  Soon  the  rulers  and  people  of  Germany  may  learn  by 
bitter  experience  that  the  effect  of  "  frightfulness  "  is  to  fill  their 
foes  with  passionate  determination  to  crush  them,  and  neutrals 
with  strong  desire  to  see  them  crushed.  They  may  then  recognise 
the  greatness  of  the  mistake  they  have  made,  even  if  they  do  not 
repent  of  its  wickedness.  But  is  it  not  also  possible  that  their 
atrocities  may  be  copied  in  other  quarters  ?  May  they  not  become 
precedents  for  future  wars?  Much  depends  on  the  issue  of  the 
struggle,  and  more  on  the  prevailing  mental  and  moral  attitude 
in  the  civilised  world  at  the  time  when  peace  is  made.  The 
terrible  experience  of  the  belligerent  nations  may  cause  a  general 
revolt  against  horrors  that  are  at  once  more  barbarous  and  more 
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scientific  than  any  we  have  known  before.  The  production  of 
such  a  frame  of  mind  is  a  matter  for  religious  teachers  more  than 
for  jurists.  But,  if  it  is  produced,  jurists  will  have  a  part  of 
supreme  importance  to  play  in  directing  it  towards  useful 
activities.  For  nothing  short  of  a  comprehensive  revision  of  the 
Hague  Reglement  and  other  texts  will  meet  the  needs  of  the  situa- 
tion; and,  in  addition,  it  will  be  necessary  to  establish  neutral 
tribunals  to  try  breaches  of  the  revised  laws  of  war,  and  inflict 
appropriate  punishment  on  the  offenders. 

But  even  if  all  this  were  successfully  accomplished,  the  great 
difficulty  would  remain  untouched.  It  does  not  lie  in  the 
deliberate  resort  to  brutalities  forbidden  by  the  laws  and  customs 
of  civilised  warfare,  but  in  the  very  nature  of  war  when  waged  on 
a  large  scale  under  modern  conditions.  We  have  already  drawn 
attention  to  the  fact  that  the  combatants  in  the  great  struggle 
that  is  going  on  around  us  are  nations  in  arms.  But  what  a 
difference  there  is  between  nations  organised  for  war  and  nations 
possessing  navies  and  armies  organised  for  war!  In  the  latter 
case  we  can  separate  the  bulk  of  the  nation  from  its  fighting  forces, 
and  exempt  the  non-combatants  from  many  of  the  severities  we 
apply  to  the  combatants.  But  in  the  former  case,  how  can  a 
similar  distinction  be  made?  One  whole  nation,  or  at  least  much 
the  larger  part  of  it,  is  joining  in  an  effort  to  crush  another,  not 
only  indirectly,  as  by  the  payment  of  taxes,  but  directly,  as  by 
making  munitions,  procuring  and  training  recruits,  organising 
transport,  and  preparing  defences.  Can  the  people  who  are  doing 
these  things  claim  to  be  non-combatants,  and  therefore  entitled, 
should  the  district  in  which  they  live  be  overrun  by  the  enemy, 
to  all  the  immunities  bestowed  by  modern  International  Law  on 
the  peaceful  inhabitants  of  occupied  territory  ?  We  are  constantly 
saying  that  those  who  make  a  shell  at  home  are  doing  as  great  a 
service  to  the  State  as  those  who  fire  it  out  of  a  gun  abroad. 
What  are  we  to  reply  suppose  the  enemy  should  say,  "  Then  I 
will  treat  them  both  alike  "?  It  is  now  (November,  1916)  stated 
that  the  German  Government  contemplates  the  imposition  of  some 
kind  of  war-service  on  the  whole  population,  male  and  female, 
between  the  ages  of  sixteen  and  sixty -five.  It  seems  likely,  there- 
fore, that  we  must  soon  face  in  an  acute  form  the  question  whether 
the  distinction  between  combatants  and  non-combatants  can  be 
maintained,  when  nations,  and  not  merely  armies  and  navies,  are 
organised  for  war.  I  submit  that  the  theory  of  "  the  nation  in 
arms  "  brings  with  it  as  a  corollary  the  subjection  of  a  defeated 
people  to  terrible  severities  at  the  will  of  the  chiefs  of  the  conquer- 
ing army.  Whether  the  advantages  to  be  gained  are  worth  the 
price  to  be  paid  I  leave  others  to  say.  To  me  it  seems  that  both 
alike  lead  straight  to  barbarism.  The  only  remedy  is  to  render 
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wars  less  frequent,  till  at  long  last  they  cease  altogether.  It  has 
come  to  this  :  that  if  civilisation  cannot  destroy  war,  war  will 
before  long  destroy  civilisation. 

Hitherto  we  have  dealt  almost  exclusively  with  land  warfare. 
But  in  naval  matters  we  note  the  same  tendency  at  work.  The 
sinking  of  merchantmen  without  warning  and  without  due  provi- 
sion for  the  safety  of  crews  and  passengers,  the  promiscuous  use 
of  mines  on  the  high  seas,  the  notification  of  the  death  penalty 
against  merchant  captains  who  exercise  their  undoubted  right  of 
resisting  belligerent  capture,  and  its  infliction  in  one  notorious 
instance — these  fine  fruits  of  German  kultur  show  that  non- 
combatants  belonging  to  nations  at  war  with  Germany  may  expect 
to  suffer  at  sea  pretty  much  as  their  brethren  suffer  on  land. 
Indeed,  in  one  respect,  the  case  is  worse,  for  neutral  lives  have 
been  sacrificed  with  almost  as  little  compunction  as  those  of 
enemies.  There  is  no  need  to  deal  further  with  the  immunities 
of  non-combatants;  but  we  must  examine  to  what  extent  and  in 
what  ways  other  parts  of  the  Law  of  War  at  Sea  have  been  affected 
by  the  present  struggle. 

The  public  mind  has  been  greatly  excited  by  questions  of 
blockade  and  contraband.  It  has  also  occupied  itself  a  good  deal 
with  submarines  and  their  exploits ;  and  some  attention  has  been 
given  to  contact  mines.  But  the  matter  which  is  more  important 
than  any  other  to  all  who  go  down  to  the  sea  in  ships  has  been 
passed  over  with  little  comment.  I  refer  to  the  creation  by  belli- 
gerents of  what  are  called  War  Zones.  Certain  areas  of  sea  are 
marked  off  as  districts  sacred  to  warlike  operations,  and  neutrals 
are  informed  that  if  they  persist  in  navigating  them  their  blood 
must  be  on  their  own  heads.  This  amounts  to  a  claim  on  the  part 
of  Powers  engaged  in  maritime  hostilities  to  exclude  the  rest  of 
the  world  from  the  use  of  what  is  in  law  the  common  highway 
of  all.  The  Freedom  of  the  Seas  is  grievously  compromised  by 
it.  It  is  an  encroachment,  and  a  very  serious  one.  Belligerents 
have  a  right  to  fight  on  the  high  seas  as  well  as  in  their  own  terri- 
torial waters.  Moreover,  owing  to  the  superior  mobility  due  to 
steam  and  the  vast  increase  in  the  power  and  range  of  modern 
artillery,  the  area  of  sea  covered  by  a  conflict  is  much  larger  than 
was  formerly  the  case.  We  have  only  to  compare  in  extent  the 
operations  of  the  battle  of  Jutland  with  those  of  the  battle  of 
Trafalgar  to  see  this  demonstrated  in  a  very  conclusive  manner. 
But  the  enlargement  of  the  field  of  operations  is  by  no  means  the 
same  thing  as  its  permanent  occupation.  A  battle,  whether  it 
spreads  over  ten  square  miles  of  sea  or  a  thousand,  is  but  a 
temporary  user  of  that  area  for  warlike  purposes.  While  it  lasts, 
common  prudence  counsels  neutral  vessels  to  keep  away  from  it, 
and  International  Law  declares  that,  if  they  intrude  and  get  lost 
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or  damaged,  no  liability  on  that  account  rests  on  either  of  the 
combatants.  But  as  soon  as  it  is  over,  neutrals  can  resume  their 
peaceful  use  of  the  tract  of  sea  over  which  the  fight  extended. 
Till  lately  no  belligerents  have  ventured  to  close  to  commercial 
navigation  the  ocean  between  such  limits  as.  they  may  indicate, 
and  reserve  it  as  a  sea-province  for  their  warlike  purposes.  But 
after  a  few  tentative  measures  pointing  in  this  direction  during 
the  past  few  years,  we  have  in  the  present  war  reached  the  full 
attempt.  Germany  by  her  war  zone  round  the  British  Isles,  and 
Great  Britain  by  her  war  zone  in  the  North  Sea,  do  in  effect  declare 
to  the  world  that  in  certain  areas  the  right  of  all  to  free  passage 
is  suspended  during  their  pleasure,  though  in  the  case  of  Great 
Britain  her  proclamation  was  rather  an  indication  of  routes  she 
would  keep  safe,  than  a  threat  to  make  all  routes  unsafe.  The 
result  is  a  modification  in  the  interests  of  belligerents  and  against 
neutrals  of  a  great  principle  of  modern  International  Law.  And 
even  this  is  not  all.  Apparently  the  latest  development  of 
Germany's  submarine  warfare  involves  a  further  claim  to  sink  at 
sight  on  any  of  the  open  seas  of  the  world  neutral  merchantmen 
bound  for  a  destination  that  can  be  reached  only  by  passing 
through  her  war  zone.  If  civilised  humanity  is  content  to  submit 
to  these  things,  the  Freedom  of  the  Seas  is  gone.  The  compara- 
tively small  zones  of  to-day  will  be  extended  to-morrow.1  Every 
improvement  in  the  efficiency  of  weapons,  every  advance  of  science 
as  applied  to  warfare,  will  increase  them  still  further,  till  in  time 
the  salt  waters  of  the  globe  will  be  a  great  prize-ring  reserved  for 
the  combats  of  warring  Powers ;  and  the  gracious  permission  of 
belligerents  will  have  to  be  asked  before  voyages  of  commerce  or 
pleasure  are  undertaken.  This  may  seem  an  unsubstantial 
dream ;  but  it  might  come  true  at  any  moment  if  enginery, 
mounted  on  the  western  coasts  of  Europe,  were  able  to  control 
the  Atlantic  up  to  the  seaboard  of  North  America.  Can  such  a 
thing  be  deemed  impossible  by  those  who  have  seen  the  advent 
of  wireless  telegraphy? 

The  claim  of  belligerents  to  exclude  must,  of  course,  be  based 
on  some  power  of  making  entry  so  dangerous  as  practically  to 
prevent  it.  At  present  such  power  depends  mainly,  though  not 
exclusively,  on  contact-mines  and  submarines.  Unless  States 
which  proclaimed  war  zones  could  cover  them  with  mine-fields 
and  infest  their  waters  with  under-surface  cruisers,  they 


1  This  prognostication  has  been  quickly  justified.  It  was  made  at  the  end 
of  October,  1916.  At  the  end  of  January,  1917,  Germany  proclaimed  a  war 
zone  extending  over  a  large  part  of  the  North  Sea,  the  Eastern  Atlantic,  and 
the  Mediterranean,  and  threatened  to  sink  all  enemy  and  neutral  merchantmen, 
with  few  exceptions,  found  therein. 
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would  have  little  chance  of  getting  neutrals  to  pay  attention 
to  their  prohibitions.  If,  therefore,  the  use  of  mines  in  the 
prodigal  manner  adopted  by  the  German  Admiralty  early  in  the 
present  war  could  be  banned  in  future,  much  would  have  been 
done  to  render  impossible  the  unhappy  consummation  suggested 
in  the  preceding  paragraph.  Is  it  too  much  to  hope  that  the 
terrible  experiences  we  are  now  going  through  may  bring  about  at 
the  peace  an  international  agreement  to  use  no  mines  in  future, 
whether  anchored  or  unanchored,  except  in  the  attack  or  defence 
of  a  fortified  place  situated  on  the  coast,  where  anchored  mines 
alone  might  be  allowed  without  danger  to  peaceful  vessels,  which 
would  naturally  keep  out  of  the  way  of  siege  operations  ? 

As  to  the  submarine,  it  has  been  used  for  the  first  time  in  the 
conflict  now  raging,  and  it  is  evident  that  it  will  play  an  important 
part  in  maritime  warfare  in  spite  of  the  strong  denunciations 
poured  on  it.  All  history  shews  the  futility  of  attempts  to  keep  the 
inventive  ingenuity  of  mankind  from  exercising  itself  on  the  pro- 
duction of  new  and  more  effective  instruments  of  destruction.  We 
have  at  length  learnt  to  judge  new  weapons  by  their  effects. 
We  endeavour  to  make  illegal  those  which  cause  unnecessary 
suffering,  but  we  decline  to  bar  those  which,  while  killing  quickly 
and  mercifully,  do  so  in  an  unexpected  manner  or  on  a  larger 
scale  than  usual.  I  imagine  that  some  combination  of  gigantic 
mirrors  which  slew  a  whole  army  corps  at  once  by  an  instantaneous 
blast  of  fiery  light  would  be  a  perfectly  lawful  weapon.  Moreover, 
it  might  have  the  blessed  effect  of  bringing  war  to  an  end,  because 
of  the  natural  objection  of  mankind  to  incineration  in  masses.  Be 
this  as  it  may,  the  principle  just  laid  down  applies  to  submarines. 
They  strike  suddenly;  they  destroy  on  a  large  scale.  But  they  do 
not  inflict  slow  torture.  Assuming  that  they  are  used  against  fight- 
ing ships  and  fighting  men,  they  fulfil  all  the  requirements  of  a 
lawful  weapon.  On  the  other  hand,  it  is  impossible  for  them,  while 
constructed  as  we  have  known  them  hitherto,  to  keep  the  rules 
laid  down  for  the  capture  of  private  ships.  They  cannot  stop 
and  search  such  vessels  in  the  manner  prescribed  by  International 
Law,  and  they  cannot  spare  prize  crews  to  take  them  into  port 
for  adjudication  by  a  Prize  Court.  It  follows,  therefore,  that, 
though  they  may  be  used  in  warfare  against  fighting  ships,  they 
ought  not  to  be  employed  as  commerce-destroyers.  With  regard 
to  merchantmen,  the  right  of  the  belligerent  is  capture,  whereas 
the  performance  of  the  submarine  is  destruction.  If  she  acts  at 
all,  she  must  do,  not  what  is  allowed,  but  what  is  forbidden  save 
in  very  exceptional  cases.  The  obvious  conclusion  is  that  she 
ought  not  to  act;  but  such  a  restriction  does  not  commend  itself 
to  the  German  mind.  Instead  it  prefers  to  break  the  rules  and 
employ  the  vessel,  a  course  which  has  the  double  charm  of  being 

8 


114      THE  EFFECT  OF  THE  WAR  ON  INTERNATIONAL  LAW 

flagrantly  illegal  and  brutally  cruel.  Possibly  after  the  war 
outraged  humanity  may  take  steps  to  prevent  its  recurrence. 

What  has  just  been  said  applies  to  submarine  warfare  as  we 
have  known  it  since  it  became  a  prominent  feature  in  the  attack 
by  Germany  on  British  and  neutral  commerce.  But  there  is  some 
reason  for  believing  that  a  change  may  soon  take  place.  Both 
sides  are  said  to  be  building  under-water  craft  of  such  a  size  and 
tonnage  that  they  will  be  ordinary  cruisers  in  all  respects  save  their 
capacity  for  voyaging  beneath  the  surface  as  well  as  upon  it.  If 
this  should  turn  out  to  be  correct,  an  improved  submarine  will  be 
quite  able  to  stop  and  search  merchantmen  in  the  accepted  way, 
and,  if  necessary,  put  a  prize  crew  on  board  in  order  to  navigate 
a  captured  vessel  into  a  port  where  the  validity  of  the  capture  can 
be  determined  by  a  legal  Court.  Should  this  be  done,  captures  by 
submarines  would  be  exactly  on  the  same  footing  as  captures  by 
other  craft,  provided  of  course  that  they  used  lawful  methods  and 
abandoned  their  old  piratical  courses.  The  result  would  probably 
be  a  complete  revolution  in  commercial  warfare. 

We  must  now  pass  on  to  the  subject  of  Contraband 
of  War,  leaving  out  for  lack  of  time  the  questions  that 
have  arisen  as  to  the  legality  of  commercial  submarines  and  their 
admission  into  neutral  ports.  We  are  almost  tempted  to  ask  at 
the  outset  whether  a  law  of  contraband  still  exists.  As  we  knew 
it  three  years  ago  it  has  certainly  vanished,  though  it  is  possible 
to  hope  that  parts  of  it  may  survive  in  a  changed  form. 
In  1909  the  Declaration  of  London  gave  us  three  lists — one  of 
goods  absolutely  contraband,  a  second  of  goods  conditionally  con- 
traband, and  a  third  of  goods  that  could  never  in  any  circumstances 
be  contraband.  Now  the  third  list  has  disappeared  entirely,  and 
many  of  the  commodities  contained  in  it  are  to  be  found  on  the  lists 
of  contraband  articles  published  from  time  to  time  during 
the  war,  in  pursuance  of  an  undoubted  belligerent  right.  For 
this,  science,  and  not  the  British  Admiralty,  is  to  blame.  It  has 
utilised  these  things  in  the  production  of  munitions.  Indeed,  so 
marvellous  are  its  advances,  and  so  long  has  the  list  of  contraband 
become  in  consequence,  that  the  question  now  is,  what  articles 
are  free  rather  than  what  are  subject  to  capture  and  condemna- 
tion. Even  with  regard  to  food  there  is  difficulty;  but  here  the 
cause  is  the  advance  of  State  authority  rather  than  the  progress 
of  science.  When  governments  can  include  all  classes  of  the 
population  in  their  organisation  for  war,  and  ration,  as  in  Germany, 
the  whole  people  like  the  inhabitants  of  a  besieged  town,  the 
distinction  between  food  imported  for  the  use  of  the  armed  forces 
and  food  imported  for  the  use  of  the  civilian  population  is  worn 
very  thin.  Certain  it  is  that  after  the  war  we  shall  need  a  new 
law  of  contraband  which  will  differ  greatly  from  the  old. 
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A  similar  conclusion  must  be  reached  with  regard  to  blockade. 
If  any  one  had  told  us  three  years  ago  that  in  the  autumn  of  1916 
we-  should  be  discussing  "Long  Kange  Blockades"  and  "Blockades 
through  Neutrals,"  we  should  have  felt  inclined  to  regard  him 
as  a  foolish  chatterer.  But  these  things  exist,  and  have  to  be 
reckoned  with.  They  have  been  established  in  retaliation  for  the 
German  policy  of  the  war  zone  and  all  the  horrors  it  has  entailed. 
A  most  ingenious  combination  of  the  law  of  contraband,  the  law 
of  blockade,  and  the  law  of  reprisal  is  invoked  in  support  of  them. 
Undoubtedly  they  are  innovations,  and  it  is  impossible  to  say 
whether  they  will  be  incorporated  in  the  International  Law  of  the 
future. 

That  there  is  need  of  a  renovated  International  Law,  I  venture 
to  think  these  pages  have  shewn.  That  the  reconstruction  that 
should  follow  the  end  of  the  war  should  be  an  international  task, 
to  be  performed  by  an  international  commission  and  adopted  by 
international  authority,  seems  fairly  evident.  That  the  new  Code 
should  include  provisions  whereby  something  approaching  to  a 
legislature  should  from  time  to  time  adapt  its  rules  to  the  changing 
needs  of  fresh  ages,  that  something  like  a  system  of  Courts  should 
interpret  them,  and  something  like  an  international  police  enforce 
them,  we  may  all  hope.  Is  there  enough  faith  in  the  world  to 
get  these  hopes  realised?  I  know  not.  But  of  one  thing  I  am 
sure :  the  alternative  is  chaos  and  barbarism.  The  Society  of 
Nations  must  either  reorganise  or  perish. 


(Read  before  the  Grotius  Society  on  October  20,  1916.) 
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W.  E.  BISSCHOP,  LL.D. 


DURING  the  existence  of  hostilities  it  is  of  importance  from  time  to 
time  to  consider  afresh  the  question :  What  are  we  fighting  for  ? 
And  to  this  question  inevitably  attaches  itself  another :  How  shall 
we  attain  and  secure  the  aims  we  have  in  view  ?  Even  while  war 
is  raging  and  the  nation  is  ' '  wholly  absorbed  in  the  grim  business  of 
defeating  an  enemy,"  it  should  not  be  lost  sight  of  that  we  have  a 
definite  aim  in  view,  and  that  it  is  expedient  now  and  then  to 
realise  whither  we  are  steering,  and  what  means  may  be  useful 
to  reach  the  goal  of  our  endeavours.  This  fact  is  emphasised 
when  from  neutral  quarters  proposals  reach  us  which  can  only  be 
considered  as  assistance  offered  in  the  attainment  of  those  lofty 
aims  for  which  we  are  now  sacrificing  the  best  lives  and  the 
comfort  and  treasure  of  the  nation. 

Be  our  aim  the  overthrow  of  despotism  created  by  militarism, 
it  would  be  a  small  gain  were  we  to  rest  satisfied  with  the  downfall 
of  military  despotism  in  one  particular  nation,  without  any  security 
against  such  evil  arising  in  some  form  or  other  in  any  other 
part  of  the  world  with  which  we  are  more  directly  concerned. 
Inasmuch  as  we  would  be  unable  to  attain  such  overthrow  by  our 
own  power  and  without  the  assistance  of  the  forces  of  other 
nations  in  close  alliance  with  us,  in  so  far  it  would  be  equally 
impossible  to  prevent  a  repetition  of  the  disasters  which  have 
befallen  Europe  during  the  last  two  years  without  the  serious 
co-operation  and  goodwill  of  other  nations  besides  our  own. 

There  is  no  doubt  that  such  goodwill  exists,  and  there  is  no 
doubt  that  such  co-operation  is  obtainable  to  a  large  extent  if 
the  ways  to  be  followed  can  only  be  gathered  into  one  common 
channel  approved  by  all.  It  is  the  difficulty  to  find  such  a  common 
channel  which  has  baffled  the  world  so  far,  but  never  before  have 
opportunities  existed  as  in  the  present  day  for  the  realisation  of 
what  was  almost  considered  as  an  ideal.  "  The  outbreak  of  war 
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is  under  the  circumstances  and  conditions  of  our  times  no  longer  a 
matter  of  indifference  to  all  except  the  belligerent  States,  and  no 
State  which  goes  to  war  knows  exactly  how  far  such  war  may 
affect  its  very  existence."1  The  truth  of  Oppenheim's  words  has 
to  no  little  extent  been  verified  by  the  occurrences  of  the  last  two 
and  a  half  years.  The  disastrous  circumstances  of  the  present  great 
war  have  affected  belligerents  and  neutrals  alike,  and  never  before 
has  the  solidarity  of  necessity  among  European  nations  obtained 
a  clearer  proof  than  in  the  alliances  and  international  agreements 
and  understandings  arrived  at  during  the  present  hostilities.  In 
a  sense  it  may  be  said  of  the  European  nations  that  neutrality  as 
it  was  understood  in  the  classical  description  has  ceased  to  exist. 
The  dimensions  of  hostilities  and  the  theatres  of  war  have  reached 
such  vast  proportions  that  it  not  only  remains  impossible  for  the 
non-belligerent  nations  of  Europe  to  remain  unconcerned  spec- 
tators of  the  war  operations,  but  also  compels  them  for  their 
own  protection  to  co-operate  in  measures  which  are  no  longer 
exclusively  negative  in  their  purpose,  and  reduces  neutrality  to 
the  condition  of  not  being  involved  in  actual  warfare. 

On  the  other  hand,  on  the  part  of  belligerents,  necessity  has 
diverted  the  waging  of  war  into  channels  which — as  far  as  neutrals 
are  concerned — remind  one  more  of  utilitarianism  than  the  strict 
observance  of  sovereign  rights  and  liberty  of  action  of  nations  not 
involved  in  actual  warfare. 

Historically  the  attempts  made  to  prevent  an  outbreak  of  war 
between  certain  groups  of  nations  may  be  divided  into  such  as 
have  been  made  before  and  such  as  have  been  made  after  the 
French  Ke volution.  The  Amphictyonic  Council  of  Greece  with 
its  religious  character,  the  Pax  Eomana  of  the  Koman  Empire, 
the  Feudal  System  of  the  Middle  Ages,  the  Eoman  Catholic 
Church  with  its  spiritual  influence,  are  all  examples  of  an 
endeavour  to  incorporate  certain  large  areas  into  one  concern, 
ruled  either  by  the  same  religious  ideas  or  as  a  political  union. 
They  all  failed,  because  the  religious  tie  proved  insufficient  or  the 
political  union  was  dissolved.  In  a  union  based  upon  faith  the 
interests  in  common  between  its  members  proved  too  idealistic 
to  overrule  the  material  interests  of  each  individual  nation ;  and  a 
union  brought  about  by  uniting  various  nations  under  one 
sovereign  power  was  involuntary,  not  dictated  by  one  common 
interest  beyond  the  maintenance  of  the  sovereign  authority. 
When  that  authority  lost  its  power  the  various  parts  united  under 
its  sway  fell  into  individual  fragments,  partly  by  hostile  inroads 
from  outside,  partly  by  insurrection. 


1  Oppenheim,  International  Law  (1906),  II.  14. 
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A  similar  fate  befell  the  Holy  Eoman  Empire,  which  was  an 
Empire  in  name  only.  Though  in  name  the  successor,  in  fact  it 
never  gained  the  material  strength  which  characterised  the  Empire 
of  Rome. 

Henri  IV.  of  France's  "grand  design"  was  a  vision  bold 
and  logical,  but  premature.  It  contemplated  the  possibility  of 
submission  of  independent  States  to  rules  of  social  order  without 
a  government  above  them  to  enforce  them.  It  did  not  take  into 
consideration  the  slow  process  of  evolution,  and,  as  Westlake  puts 
it,  "  what  the  best  spirits  of  that  age  saw  to  be  ultimately  neces- 
sary they  could  not  believe  to  be  immediately  impossible." 

The  nineteenth  century  has  noticed  various  attempts  to 
coalesce  the  independent  European  nations  into  some  common 
agreement  for  the  regulation  and  peaceful  extension  of  their 
international  intercourse.  The  Congress  of  Vienna,  after  the 
devastating  Napoleonic  wars,  may  be  regarded  as  a  recognition 
of  that  national  independence  which  was  so  rudely  shaken  by  the 
imperial  flights  of  the  French  Emperor,  and  the  map  of  Europe 
then  designed  as  the  status  which  it  seemed  desirable  to  main- 
tain. That  status  has  not  been  maintained.  The  national 
boundaries  were  too  much  built  on  dynastic  lines,  and  the  prin- 
ciple of  nationalities  too  much  ignored.  The  nineteenth  century 
has  seen  the  development  of  nationalities  and  the  overthrow  of 
dynasties.  Wars  of  succession,  wars  of  consolidation,  of  liberation, 
and  of  conquest  have  rendered  many  of  the  provisions  laid  down 
in  Vienna  obsolete.  Yet,  the  agreements  reached  in  1815  have 
served  as  a  basis  for  subsequent  congresses,  and  the  principles 
then  laid  down  have  been  the  foundation  for  policies  like  the 
"  balance  of  power  "  and  the  "  concert  of  Europe. " 

Attempts  at  international  legislation  by  congress  have  been 
several,  and  it  is  from  them  that  we  should  expect  the  volume 
of  positive  International  Law.  Their  scope  has,  however,  been 
limited  to  political  objects.  They  either  refer  to  methods  of 
warfare,2  or  the  limitation  of  warfare  with  regard  to  certain 
countries,3  or  for  the  regulation  of  nationalities,4  or  native  tribes.5 
Almost  the  whole  of  this  "  positive  "  International  Law  has  been 
violated  in  the  present  war;  happily  for  mankind,  not  without 


2  1856,  Declaration  of  Paris.  1864,  Geneva  Convention.  1868,  Declaration 
of  St.  Petersburg. 

'  1831,  London  Treaty  providing  the  perpetual  neutralisation  of  Belgium. 
1867,  London  Treaty  for  the  neutralisation  of  Luxemburg.  1888,  Treaty  of 
Constantinople  for  the  neutralisation  of  the  Suez  Canal.  1885,  Congo  Con- 
ference for  the  neutralisation  of  the  Congo  territories.  1901,  Hay-Pauncefote 
Treaty  of  Washington  for  the  neutralisation  of  the  Panama  Canal. 

4  1878,  Treaty  of  Berlin  regulating  the  position  of  the  Balkan  States. 

5  1890,  Brussels  Anti-slavery  Conference. 
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serious  protest.  The  Congo  Convention,  and  that  regarding  the 
Panama  Canal,  regard  spheres  outside  present  hostile  activities, 
and  the  Brussels  Anti-slavery  Convention  of  1890  regards  the  slave 
trade  in  Africa  only. 

Attempts  at  international  administration  have  been  less 
numerous,  as  they  began  at  a  later  date,  and  were  more  ambitious. 
Being  of  a  non-political  character,  they  were  more  successful, 
without  being  limited  to  Europe.  The  greatly  increased  econo- 
mical intercourse  between  nations  taught  the  necessity  of  mutual 
understanding  in  various  matters  of  common  interest,  and  the 
lesson  has  not  been  taught  in  vain.  Even  the  upheaval  of  the 
present  war  has  left  the  international  unions  untouched,  for  them 
to  continue  or  to  resume  their  international  activities  when  peace 
has  once  more  been  signed.  They  are  founded  on  economic 
necessities  common  to  all  members  of  society,  or  to  certain 
industries  or  areas  independent  of  artificial  political  boundaries. 
These  unions  are  powerful  factors  for  removing  occasions  for 
friction  between  nations,  and  therefore  the  most  effective  agencies 
contributing  to  the  preservation  of  peace  among  civilised  peoples, 
and  it  is  mainly  on  their  development  that  hope  is  based  for  the 
peaceful  settlement  of  international  disputes.  While  the  recogni- 
tion of  sovereignty  and  national  independence  are  necessary  to 
create  a  family  of  nations,  the  rendering  of  that  sovereignty  sub- 
servient to  the  common  welfare  is  the  first  step  towards 
international  homogeneity. 

It  is  only  natural  that  so  strong  an  international  development 
should  be  accompanied  by  strong  attempts  at  the  establishment 
of  international  jurisdiction,6  and  that,  in  view  of  the  prevailing 
feeling  of  State  independence,  such  jurisdiction  should  take  the 
form  of  international  arbitration.  Westlake  goes  farthest  in  saying 
that  "  the  idea  of  national  independence  has  grown  so  much  in 
strength  that  even  a  theorist  would  now  hesitate  to  advocate  the 
surrender  of  any  part  of  that  independence." 

In  this  atmosphere  of  international  activity  the  so-called  Peace 
Conferences  took  place  at  The  Hague  in  1899  and  1907.  Originally 
convened  for  the  purpose  of  studying  the  question  of  international 
disarmament,  the  conferences  soon  abandoned  this  subject,  on 
which  no  agreement  seemed  to  be  possible,  and  devoted  them- 
selves to  the  discussion  of  the  methods  of  warfare  and  the 
settlement  of  international  disputes  by  other  means  than  the 
arbitrament  of  war.  The  ultimate  agreement  arrived  at  on  the 


6  The  Paris  Conference  (1856)  made  an  attempt  to  settle  future  international 
disputes  by  providing  for  the  calling  of  an  international  congress ;  but  this 
provision  has  never  been  put  into  practice.  It  would  at  once  have  created  a 
sovereign  Power  above  the  sovereign  nations. 
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latter  point  provides  five  ways  of  adjusting  international  conflicts 
between  the  signatory  Powers  without  having  recourse  to  war — 
viz.  : 

(a)  The  signatory  Powers  shall  use  their  best  efforts  to  ensure 

the  pacific  settlement  of  international  difficulties. 

(b)  In  case  of  serious  disagreement,  diplomacy  having  failed, 

the  disagreeing  Powers  shall  have  recourse,  as  far  as 
circumstances  allow,  to  the  good  offices  or  mediation  of 
one  or  more  friendly  Powers. 

(c)  In   such    circumstances   an   offer   of   mediation   by    third 

Powers,  strangers  to  the  dispute,  shall  not  be  regarded  as 
an  unfriendly  act. 

(d)  In    disputes   of   an    international   nature,    which    involve 

neither  national  honour  nor  vital  interests,  and  which 
arise  from  difference  of  opinion  on  points  of  fact,  the 
signatory  Powers  shall  have  recourse  to  an  international 
commission  of  inquiry. 

(e)  In  questions  of  a  legal  nature,  and  especially  in  the  inter- 

pretation or  application  of  international  conventions, 
arbitration  shall  be  recognised  as  the  most  effective,  and 
at  the  same  time  the  most  equitable,  means  of  settling 
disputes  which  diplomacy  has  failed  to  adjust. 


Through  the  whole  of  this  history  runs  as  a  golden  thread  the 
growing  desire  to  make  Peace  the  principal  object  of  International 
Law,  and  to  devote  to  the  maintenance  of  Peace  the  best 
endeavours  of  the  governments  of  the  world.  Of  all  the  above- 
mentioned  amicable  means  at  the  disposal  of  governments  for 
settling  differences  between  them — negotiation  between  the 
parties,  good  offices  of  third  parties,  mediation,  and  arbitration, 
which  obtained  their  sanction  in  the  Hague  Conventions  for  the 
peaceful  adjustment  of  international  differences — history  has 
unmistakably  forced  arbitration  to  the  foreground.  The  number 
of  international  arbitration  cases  between  1794  and  1914  show 
that  the  inclination  of  States  to  agree  to  arbitration  has  increased, 
and  there  can  be  no  doubt  that  arbitration  has  a  great  future. 
States  and  the  public  opinions  of  the  whole  world  would  become 
more  and  more  convinced  that  there  are  a  good  many  international 
differences  which  may  well  be  determined  by  arbitration  without 
any  danger  whatever  to  the  national  existence,  independence,  and 
dignity  and  prosperity  of  the  States  concerned.  A  net  of  so-called 
Peace  Societies  has  spread  over  the  whole  world,  and  their 
members  unceasingly  work  for  the  promotion  of  arbitration.  The 
Parliaments  of  several  countries  have  repeatedly  given  their  vote 
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in  favour  of  arbitration,  and  the  creation  of  the  permanent  Court  of 
Arbitration  has  opened  a  new  epoch  of  International  Law.7 

However,  no  international  legal  duty  exists  for  States  to  settle 
their  differences  amicably  through  arbitration,  or  even  to  try  to 
settle  them  in  this  way,  before  they  make  use  of  compulsory 
means.  The  four  exceptions — viz.  retorsion,  reprisals  (including 
embargo),  blockade,  and  intervention — are  so  limited  in  their  area 
of  application  that  they  only  go  to  prove  the  general  rule. 

Repeatedly  in  modern  times  attempts  have  been  made  to 
render  the  reference  to  arbitration  obligatory  among  nations,  but 
every  attempt  in  that  direction  has  been  shattered  upon  the  unwill- 
ingness of  the  sovereign  States  to  sacrifice  part  of  that  sovereignty 
to  the  common  cause.  As  was  remarked  by  the  German  delegate, 
von  Bieberstein,  at  the  Second  Peace  Conference,  it  is  quite 
another  matter  voluntarily  to  agree  with  another  nation  to  submit 
a  difference  which  has  arisen  for  settlement  to  arbitration  on  terms 
and  in  manner  and  before  arbitrators  mutually  agreed  upon,  than 
to  be  obliged,  whatever  the  circumstances  may  be,  to  place  oneself 
unreservedly  in  the  hands  of  judges  not  of  one's  own  choosing,  and 
to  submit  to  their  superior  jurisdiction. 

The  proposals  made  in  this  direction  in  1899,  as  well  as  in 
1907,  came  to  nought.  On  the  signatory  Powers  to  the  Hague 
Conventions  of  1899  and  1907,  "  for  the  peaceful  adjustment  of 
international  differences,"  no  obligation  whatever  is  imposed  to 
submit  any  difference  to  arbitration.  No  doubt  attempts  to 
impose  such  an  obligation  upon  the  signatory  Powers  will  be 
repeated ;  and,  in  view  of  public  opinion,  agitation  will  not  cease, 
in  season  or  out  of  season,  to  try  and  find  a  satisfactory  solution 
of  the  difficulties  surrounding  the  questions  involved. 

Since  the  1907  Conference  the  minds  of  international  lawyers 
have  not  rested  in  seeking  a  solution  of  the  impasse.  No  doubt 
the  present  war  has  greatly  assisted  this  movement.  "  It  has 
shown  .  .  .  clearly  that  little  reliance  can  be  placed  upon 
unrestrained  human  nature,  subject  to  specific  temptations,  to 
commit  forcible  aggression  in  the  pursuit  of  power  and  wealth. 
.  .  .  Only,"  as  Senator  Elihu  Root  remarks  in  a  well-reasoned 
address  to  the  American  Society  of  International  Law,  "  the 
possibility  of  establishing  real  restraint  by  law  seems  to  remain 
to  give  effect  to  the  undoubted  will  of  the  vast  majority  of  man- 
kind."  How  can  that  be  done?  "  Laws  to  be  obeyed  must  have 
sanctions  behind  them ;  that  is  to  say,  violations  of  them  must  be 
followed  by  punishment.  That  punishment  must  be  caused  by 
superior  power  to  the  law-breaker ;  it  cannot  consist  merely  in  the 
possibility  of  being  defeated  in  a  conflict  with  an  enemy,  otherwise 

7  Oppenheim,  International  Law   (1906),  II.  20. 
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there  would  be  no  law  as  between  the  strong  and  the  weak.  Many 
States  have  grown  so  great  that  there  is  no  power  capable  of 
imposing  punishment  upon  them  except  the  power  of  collective 
civilisation  outside  of  the  offending  State.  Any  exercise  of  that 
power  must  be  based  upon  public  opinion."8 

Whatever  we  may  think  of  the  necessity  of  punishment  and 
the  nature  thereof,  Senator  Elihu  Boot  strikes  a  true  note  by  say- 
ing that  a  superior  power  must  be  built  up,  based  upon  law  and 
supported  by  public  opinion;  but  he  carefully  refrains  from  any 
speculative  indication  of  the  manner  in  which  this  can  be  done. 
Only,  if  it  be  done  at  all,  it  should  be  done  by  "  a  radical  change 
in  the  attitude  of  nations  towards  violations  of  international  law. " 
That  attitude  should  be  the  same  as  the  attitude  of  every  citizen 
towards  a  breach  of  the  law.  "  Every  citizen  is  deemed  to  be 
injured  by  the  breach  of  the  law  because  the  law  is  his  protection, 
and  if  the  law  be  violated  with  impunity  his  protection  will 
disappear. ' ' 9 

In  other  words,  the  world's  peace  should  be  placed  very  much 
in  the  same  category  as  the  King's  peace,  taking  the  King  as  the 
personified  emblem  of  the  sovereignty  of  the  nation.  "  If  the 
law  of  nations  is  to  be  binding,  if  the  decisions  of  tribunals  charged 
with  the  application  of  that  law  to  international  controversies  are 
to  be  respected,  there  must  be  a  change  in  theory,  and  violations 
of  the  law  of  such  a  character  as  to  threaten  the  peace  and  order 
of  the  community  of  nations  must  be  deemed  to  be  a  violation 
and  a  legal  injury  to  every  nation. "  10 

The  foundation  for  such  a  development  has  been  laid  by  the 
creation  of  the  international  unions. 

In  grouping  government  activities  in  the  creation  of  inter- 
national relationship  by  treaties  we  may  follow  Eenault's " 
classification — viz.  : 

1.  Treaties    which    are    simple    agreements    for    establishing 

certain  principles  like  the  Declaration  of  Paris  or  the 
Geneva  Convention.  To  these  belong  nearly  all  the 
legislative  measures  enumerated  above. 

2.  Treaties  establishing  combined  action  to  secure  the  observa- 

tion of  what  is  internationally  agreed.  This  is  only 
possible  on  territory  which  is  absolutely  neutral — viz.  the 
sea,  e.g.  the  treaties  regulating  the  North  Sea  Fisheries 
(1882)  or  the  submarine  cables  (1884). 

3.  Treaties  creating  closer  bonds  between  nations  which  some- 

times manifest  themselves  through  common  organs, 
e.g.  the  Zollverein. 

8  Carnegie  Endowment  Year  Book,  1916,  p.  104.  9  Ibid.,  p.  106. 

10  Ibid.,  p.  107.        ai  Revue  generale  de  Droit  international  public,  III.  14-26. 
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4.  Treaties  creating  the  real  international  unions. 

These  various  treaties  are  to  be  regarded  as  so  many  endeavours 
to  arrive  at  international  unity,  ranging  from  the  isolated  attempts 
to  meet  some  definite  international  requirement  to  the  fully 
developed  international  unions  which,  though  at  present  of  an 
administrative  character  only,  may  in  the  future  receive  judicial 
and,  where  necessary,  legislative  functions. 

By  arranging  them  thus,  in  some  sort  of  progressive  succes- 
sion, they  seem  to  emphasise  the  development  in  international 
intercourse.  As  Kirchenbaum  wrote  in  the  Revue  de  Droit 
international 12  :  All  great  reforms  in  international  relations  have 
developed  progressively  by  isolated  treaties  rather  than  by  sudden 
introduction  of  a  whole  system  adopted  by  an  entente  between 
all  nations." 

The  greater  facilities  created  in  the  course  of  the  nineteenth 
century  of  transportation  of  commodities  and  men  and  of  trans- 
ference of  thought  have  so  much  extended  human  intercourse 
in  various  more  or  less  distant  parts  of  the  world  that,  more  than 
at  any  other  time  in  history,  an  impetus  has  been  given  to  the 
consolidation  of  such  intercourse  and  the  creation  of  continuity 
by  giving  constancy  to  international  co-operation  in  various  direc- 
tions, and  by  creating  machinery  for  periodical  interchange  of 
thought  and  consideration  of  mutual  interests. 

Where  such  endeavours  are  of  a  private  character  they  cannot 
be  said  to  bind  nations;  but  in  the  majority  of  instances,  before 
the  legislature  can  render  justice  to  its  rules,  and  with  any 
certainty  foresee  that  in  laying  down  the  law  that  law  will  be 
observed  as  of  free  will,  it  is  necessary  that  an  atmosphere  be 
created  sympathetic  to  the  provisions  which,  so  to  say,  harmonise 
or  fit  in  with  public  thought  and  supply  a  public  want.  There  is  as 
much  historical  development  of  a  common  law  among  nations  as 
there  is  within  a  nation.  It  may  even  be  said  that  the  former  is 
based  upon  the  latter.  Only,  in  the  absence  of  an  international 
justiciary  to  expand  and  mould  it,  we  are  driven  to  look  partly  in 
other  directions  in  order  to  discover  it  and  watch  its  growth. 

If,  in  adopting  legislative  measures — that  is  to  say,  by  entering 
into  international  treaties  and  their  ratification — account  is  taken 
of  such  custom  based  upon  common  interest,  there  is  little 
difficulty  in  the  due  observance  of  the  provisions  agreed  upon. 
But  inasmuch  as  within  a  nation  a  law  or  legal  enactment,  if  not 
based  upon  a  sympathetic  public  mind  which  is  prepared  for  it, 
will  be  called  harsh  and  give  rise  to  attempts  of  evasion,  so  inter- 
national rules  are  liable  to  be  broken  and  not  observed  if  their 
basis  is  solely  the  agreement  of  various  governments,  not  the 

12  Vol.  XII.  (1880). 
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nations'  interests  as  felt  and  understood  by  the  members  of  the 
community  themselves. 

In  that  respect  the  international  unions  13  mark  the  highest 
development  of  international  legislation,  because  they  regard  and 
regulate  general  interests  common  to  all  the  members  of  the 
human  community ;  not  only  the  interests  of  one  or  two  particular 
countries.  In  that  respect  they  may  be  considered  as  real  sources 
of  International  Law. 

In  consequence  of  their  universal  basis  they  are  bound  to  lead 
to  the  unification  of  the  national  laws  regulating  the  interests 
which  they  endeavour  to  promote ;  and  they  are  not  easily  broken, 
though  the  various  members  are  generally  free  to  leave  the  union. 
What  Eenault  predicted  in  1884—  "  it  is  pretty  evident  that  the 
union  will  continue  to  work  during  wartime  between  the  neutrals 
and  the  belligerents  " — comes  true  in  the  present  war,  as  well 
regarding  post  and  telegraph  as  with  regard  to  patents  and  trade 
marks.  The  advantages  derived  from  the  unions  are  too  great  and 
their  enjoyment  too  well  realised  that  the  public  should  forego 
them.  In  that  sense  they  are  of  a  purely  democratic  character, 
admitting  any  nation  to  the  union  on  its  declaring  its  willing- 
ness to  join,  though  in  some  unions  there  is  a  tendency  to  require 
sanction  by  a  central  bureau  after  it  has  given  notice  of  the 
application  to  all  the  members  of  the  union. 

The  guiding  principles  of  these  unions  are,  on  the  one  hand, 
that  the  community  is  a  closed  one  between  all  the  members 
thereof,  and,  on  the  other  hand,  that  there  is  self-government  of 
the  members  within  the  community.  In  other  words,  though 
the  legislative  powers  of  a  union  are  exercised  in  periodical 
congresses  of  government  delegates,  any  rule  adopted  at  any  one 


13  They  are  twelve  in  number — viz.  1.  (1868)  International  Telegraph 
Union,  with  its  office  at  Berne,  to  which  in  1906  was  joined  the  international 
office  for  radiotelegraphy. 

2.  (1874)  Universal  Postal  Union  at  Berne. 

3.  (1875)    International    Office    for   Weights    and    Measures    at    Paris   for 
countries  who  have  adopted  the  metric  system. 

4.  (1883)  International  Union  for  the  protection  of  industrial  property  at 
Berne,  followed  in 

5.  (1886)  by  the  International  Union  for  the  protection  of  works  of  literature 
and  art. 

6.  (1889)   Pan-American   Union   born   out   of  the   American   International 
Bureau. 

7.  (1890)  Anti-slavery  Conference   at  Brussels. 

8.  (1890)  International   Union   for   the  publication   of   Customs   tariffs   at 
Brussels. 

9.  (1890)  Central  office  for  the  regulation  of  international  transport  at  Berne. 

10.  (1902)  Sugar  Convention  at  Brussels. 

11.  (1907)  International  Agricultural  Institute  in  Kome. 

12.  (1907)  International  Office  of  Health  at  Paris. 
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of  these  congresses  needs  ratification  by  the  various  legislatures 
in  order  to  bind  the  citizens  of  each  country,  member  of  the 
union,  while  the  unions  leave  each  member  free  to  legislate  as  it 
thinks  best  within  the  provisions  of  the  general  rules  laid  down 
at  the  congress. 

There  is  no  organisation  binding  its  members  in  an  absolutely 
tyrannical  way.  In  the  periodical  conferences  of  government 
delegates  the  minority  is  not  bound  by  a  vote  of  the  majority. 
There  must  be  unanimity.  There  are  points  on  which  a  minority 
can  resist  the  majority  of  members,  and  in  that  case  the  matter 
must  either  be  dropped  or  remain  free  for  adoption  by  each 
member  individually. 

This  constitutes  at  the  same  time  the  union's  principal 
characteristic  and  its  weakness.  There  is  no  sovereignty  over 
the  various  sovereign  members.  Yet  there  are  distinct  signs 
that  in  this  administrative  way  a  superior  sovereignty  is  growing 
up,  which  in  time  it  will  be  impossible  to  ignore. 

1.  By  any  convention  of  whatever  nature  it  be,  a  contracting 
party  is  bound  and  admits  a  check  on  its  liberty  of  action.     The 
more  democratic  the  convention,  the  stronger  the  bond. 

It  limits  each  member's  sovereignty,  as  it  is  already  limited 
by  the  obligation  to  restrict  its  own  legislation  within  the  provi- 
sions of  the  rules  which  have  been  internationally  adopted.  It 
is  true,  these  international  rules  have  been  freely  adopted  by  each 
member,  and  the  real  binding  force  is  the  national  legislature. 
But  the  combination  of  these  nationally  sanctioned  rules  forms 
an  international  code  from  which  a  single  member  cannot  deviate 
without  giving  up  its  membership  of  the  convention. 

2.  The   principle   of   judicial   interdependence   is   introduced. 
Though  very  weak,  yet  it  is  there.     Disputes  on  matters  of  inter- 
national  administration   can   be   submitted  to  the   international 
bureau,  and  from  them  can  be  referred  to  arbitration. 

The  next  step  in  this  respect  would  be  the  establishment  of  a 
court  of  appeal  in  these  matters.  Will  it  be  possible,  for  instance, 
for  the  law  of  post  and  telegraph?  There  are  well-known  inter- 
national lawyers  who  frankly  answer  "  Yes." 

If  such  be  possible,  it  is  only  a  matter  of  time  before  its 
establishment  and  the  provision  of  the  necessary  administrative 
bureau  with  powers  to  enforce  its  decisions.  Were  that  done, 
the  sovereignty  of  the  individual  State  would  visibly  be  broken, 
never  to  be  restored  again  in  its  unlimited  capacity.  The  one 
breach  would,  without  doubt,  lead  to  others. 

In  this  respect  the  Sugar  Convention  of  1902  is  interesting. 
By  Section  VII.  of  the  treaty  signed  at  Brussels,  the  contracting 
parties  create  a  permanent  committee  composed  of  the  delegates 
of  the  various  States,  with  a  permanent  bureau.  The  permanent 
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committee  has  to  watch  the  legislature  of  the  various  countries, 
and  to  see  whether  in  any  of  them  provisions  are  made  which,  in 
fact,  amount  to  a  premium,  and  to  make  a  report.  If,  after 
such  report  has  been  made,  one  of  the  countries  wants  it,  a  con- 
ference is  called,  where  the  decision  regarding  the  attitude 
of  the  various  countries  who  are  signatories  of  the  treaty  towards 
those  who  are  non-signatories  (and  where  it  is  alleged  that  a 
premium  exists)  is  arrived  at  by  a  majority  of  votes.  From  that 
decision  there  is  an  appeal — viz.  to  the  permanent  committee — 
as  Professor  Nys  puts  it,  "A  judice  male  informato  ad  judicem 
melius  informatum." 

These  influences  are  of  so  much  the  greater  consequence  if  we 
take  into  consideration  that  all  these  conventions  are  entered  into 
by  governments — that  is  to  say,  by  the  direct  representatives  of 
sovereign  Powers — and  in  their  administration  the  various  govern- 
ments are  only  too  eager  to  exclude  any  one  except  themselves. 
Notwithstanding  repeated  protests  and  endeavours  on  the  part  of 
commercial  bodies,  the  congresses  of  the  Postal  and  Telegraphic 
Union  are  attended  by  government  representatives  only.  If  the 
public  as  an  interested  party  want  to  make  their  wishes  known, 
they  should  present  them  to  their  own  government,  and  it  is  for  the 
national  government  to  submit  them  for  discussion  and  approval 
to  the  other  governments  represented  at  the  congress.  The  con- 
vention for  the  promotion  and  maintenance  of  the  union  for  the 
protection  of  industrial  property  is  by  its  nature  a  government 
concern.  Patents  are  government  grants,  and  their  protection, 
as  well  as  those  of  trade  marks  and  copyright,  rests  entirely  and 
exclusively  in  government  hands.  Similar  are  the  circumstances 
surrounding  the  conventions  for  the  protection  of  vineyards  against 
the  import  and  spread  of  phylloxera,  of  the  International  Agri- 
cultural Union,  with  its  headquarters  in  Rome,  and  the  so-called 
Sugar  Convention  of  Brussels. 

The  special  character  of  the  parties  to  these  conventions  has 
characteristic  consequential  effects.  The  recognition  by  the 
various  governments  that  they  should  submit  their  own  freedom 
of  action  to  the  common  welfare,  and  the  harm  which  is  bound 
to  result  to  themselves  by  the  non-observance  of  the  rules  of  the 
convention  by  one  of  the  members,  has  undoubtedly  created  a 
restriction  of  the  sovereign  powers  of  each  member  which  must 
inevitably  be  emphasised  as  soon  as  it  is  considered  desirable  to 
introduce  a  sanction  for  the  due  observance  of  the  rules  laid  down. 

Would  it  be  possible,  on  a  similar  basis,  to  form  an  inter- 
national convention  for  the  maintenance  of  peace  among  the 
members  of  such  unions?  Such  object  is  much  greater  than  that 
of  any  yet  existing  one;  it  involves  many  side-issues  of  similar 
magnitude,  and  the  declaration  of  war  has  always  been  considered 
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one  of  the  most  potent  prerogatives  of  the  Crown.  But  are  these 
obstacles  unsurmountable  ?  As  the  object  is  greater,  the  first  step 
in  this  direction  might  be  a  tentative  one,  and  only  embrace  the 
smallest  part  thereof,  and  thereby  obviate  as  many  side-issues  as 
may  without  harm  be  left  alone.  Is  it  necessary  to  deprive  the 
Crown  of  its  prerogative,  or  is  such  deprivation  a  necessary  con- 
sequence of  submitting  it  to  certain  rules,  after  the  constitutional 
development  of  the  nations  has  already,  in  most  instances,  placed 
restrictions  on  the  exercise  of  other  prerogatives? 

The  American  League  to  enforce  peace  has  come  forward  with 
a  plan  for  the  formation  of  a  union  similar  in  character  to  those 
indicated  above.  They  propose  that  a  League  of  Nations  shall  be 
formed  for  the  maintenance  of  peace  among  the  members  of  the 
league.  They  have  formulated  this  plan  in  the  following  pro- 
posals— viz.  : 

1.  All    justiciable    questions    arising    between    the    signatory 

Powers,  not  settled  by  negotiation,  shall,  subject  to  the 
limitations  of  treaties,  be  submitted  to  a  judicial  tribunal 
for  hearing  and  judgment,  both  upon  the  merits  and  upon 
any  issue  as  to  its  jurisdiction  of  the  question. 

2.  All  other  questions  arising  between  the   signatories,   and 

not  settled  by  negotiations,  shall  be  submitted  to  a 
council  of  conciliation  for  hearing,  consideration,  and 
recommendation. 

3.  The  signatory  Powers  shall  jointly  use  forthwith  both  their 

economic  and  military  forces  against  any  one  of  their 
number  that  goes  to  war,  or  commits  acts  of  hostility 
against  another  of  the  signatories  before  any  question 
arising  shall  be  submitted  as  provided  in  the  foregoing. 

4.  Conferences  between  the  signatory  Powers  shall  be  held 

from  time  to  time  to  formulate  and  codify  rules  of  Inter- 
national Law,  which,  unless  some  signatory  shall  signify 
his  dissent  within  a  stated  period,  shall  thereafter  govern 
in  the  decisions  of  the  judicial  tribunal  mentioned  in 
article  one. 

Building  upon  the  Hague  Conventions  for  the  peaceful  adjust- 
ment of  international  differences,  it  is  laid  down  as  an  essential 
element  of  the  proposed  convention  that  there  shall  be  submission 
to  arbitration  or  to  a  council  of  conciliation  before  going  to  war. 
This  does  not  amount  to  compulsory  arbitration  :  it  is  to  pave  the 
way  for  it;  and  as  the  membership  of  the  League  of  Nations  will 
be  restricted,  one  of  the  principal  objections  to  compulsory  arbitra- 
tion is  avoided,  while  the  maintenance  of  the  distinction  between 
justiciable  and  non-justiciable  differences  ought  to  deal  effectively 
with  another  of  the  objections  raised  against  such  compulsion. 
The  American  proposal  goes  further,  however.  It  attempts 
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not  to  insist  on  a  surrender  of  sovereign  rights,  but  to  limit  their 
exercise  by  providing,  though  in  a  negative  sense,  "  You  may 
exercise  your  prerogative  of  going  to  war,  but  only  after  you  have 
exhausted  other  means  of  a  conciliatory  character."  It  is  hoped 
that  by  gaming  time  the  inclination  to  go  to  war  will  have  sub- 
sided, and  wiser  counsels  will  prevail. 

A  second  development  of  the  Hague  Conventions  is  the  proviso 
that,  if  the  submission  to  arbitration  or  conciliation  be  not 
observed,  a  war  waged  against  one  of  the  members  of  the  League 
will  be  a  war  waged  against  all. 

This  is,  at  the  same  time,  its  strongest  and  its  weakest  point. 

It  is  its  strongest  point,  in  so  far  as  the  object  of  the  League  is 
founded  upon  the  common  interest  of  all  its  members,  that  this 
object  is  limited  and  at  the  same  time  clearly  defined.  It  is  to 
be  a  defensive  alliance  of  a  group  of  nations  against  any  aggression 
from  within,  and  as  such  it  tends  to  realise  the  above-mentioned 
principle  that  the  "  violation  of  the  peace  and  order  of  the  com- 
munity shall  be  deemed  a  violation  and  legal  injury  "  to  every 
one  of  its  members,  the  peace  and  order  of  the  community 
prescribing  that  recourse  shall  first  be  had  to  the  court  of  arbitra- 
tion or  a  council  of  conciliation. 

In  this  respect  the  proposed  League  resembles  the  British 
Empire,  which,  from  a  sovereign  kingdom  with  colonial  posses- 
sions— by  the  grant  of  semi-sovereign  powers  to  some  of  these 
colonies — tends  to  develop  through  stress  of  circumstances  into  a 
League  of  Nations,  with  greater  claim  for  a  peaceful  alliance  than 
the  mere  fact  of  being  united  under  one  Imperial  Crown.  The 
League  of  Nations  which  is  now  proposed  has  to  commence  from 
the  other  side,  by  uniting  existing  sovereign  Powers  into  one 
union,  but  equally  with  the  common  purpose  of  developing  mutual 
peaceful  relationship  among  the  various  members. 

It  is  its  weakest  point  in  so  far  as  it  prescribes  a  machinery 
for  solving  differences  by  peaceful  means,  but  that  it  does  not 
protect  the  decisions  or  recommendations  arrived  at,  and  renders 
it  possible  for  the  would-be  aggressor  by  a  circuitous  route  to  fulfil 
his  desires  against  one  member  of  the  League  without  having 
to  wage  war  against  all  the  others.  In  the  absence  of  a  sanction 
of  the  proposed  procedure,  a  member  of  the  League  who  is  bent  on 
aggression  will  be  at  liberty  to  indulge  in  it,,  if  it  carefully  avoid 
doing  so  without  first  having  submitted  to  arbitration  or  gone 
before  a  council  of  conciliation.  In  that  case  the  aggressor  would 
reduce  the  League's  procedure  to  a  formality,  in  order  to  avoid  a 
conflict  with  others  beyond  the  nation  against  whom  the  aggression 
is  intended. 

The  Americans  realise  this.  Their  principal  object,  however, 
is  to  gain  time.  They  hope  that  the  delay  and  the  mutual  discus- 
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&ion  will  cool  down  the  ardent  spirits  and  bring  the  members  who 
are  on  the  point  of  falling  out  with  each  other  to  their  senses. 
But,  we  may  ask,  is  not  a  nation  which  is  bent  on  aggression 
the  first  to  realise  (in  order  to  limit  the  number  of  its  enemies) 
that  part  of  its  policy  must  be  to  include  the  procedure  prescribed 
by  the  League  in  its  aggressive  policy?  Is  it  inconceivable  that 
submission  to  arbitration  or  to  a  council  of  conciliation  will  be  used 
as  a  mere  cloak  for  preparation  for  war,  which,  if  war  break  out 
after  the  tribunal  or  the  council  have  spoken,  is  no  longer  a  concern 
of  the  League,  but  of  those  members  only  who  are  directly  involved 
in  it? 

Mr.  Lowell,  the  chairman  of  the  American  League,  is  of  opinion 
that  "the  conceptions  of  international  morality  and  fair  play  are 
still  so  vague  and  divergent  that  a  nation  can  hardly  bind  itself  to 
wage  war  on  another  with  which  it  has  no  quarrel,  to  enforce  a 
decision  or  a  recommendation  of  whose  justice  or  wisdom  it  may 
not  be  itself  heartily  convinced."  It  is  difficult  to  follow  the 
argument  why  the  waging  of  war  upon  a  transgressor  of  the  peace 
of  nations  before  submission  to  arbitration  or  to  conciliation  should 
be  less  distasteful  than  to  do  so  after  the  tribunal  or  the  council 
of  conciliation,  set  up  by  the  League  itself,  have  spoken,  and  have, 
with  the  authority  endowed  upon  them  by  the  members  them- 
selves, declared  what  in  their  opinion  is  wrong  or  should  be  desisted 
from  or  should  be  amended. 

After  a  League  has  once  been  formed  and  a  certain  procedure 
has  been  laid  down  to  prevent  the  peace  among  its  members  from 
being  broken  arbitrarily,  it  is  as  much  the  concern  of  each  indi- 
vidual member  to  see  to  it  that  such  procedure  shall  be  followed 
as  that  the  decision  shall  be  observed  which  is  the  consequential 
result  of  such  procedure.  Both  regard  the  fundamental  principles 
upon  which  the  League  is  built. 

It  is  the  same  between  nations  who  are  members  of  such 
League  as  it  is  between  citizens  who  are  members  of  a  nation. 
I  am  forbidden  to  be  judge  in  my  own  case ;  but  if,  after  having 
invoked  the  aid  of  the  law  Courts,  I  were  allowed  to  snap  my 
fingers  at  their  decision  and  break  the  peace  because  I  am  dis- 
satisfied, would  not  this  amount  to  my  being  judge  in  my  own 
case  with  a  vengeance — viz.  with  the  sanction  of  the  law? 

It  seems  rational  that  a  League  of  Nations,  which  directs 
that  an  aggressive  member  who  shall  indulge  in  war  against  any 
one  member  shall  wage  war  against  the  whole  community,  shall 
also  direct  that  such  shall  be  the  case  whether  such  aggression  be 
committed  before  or  after  the  court  of  arbitration  or  council  of 
conciliation  has  spoken. 

I  do  not  see  why  any  difference  should  be  made,  in  this  respect, 
between  the  court  of  arbitration  and  the  council  of  conciliation. 
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Both  are  mouthpieces  of  the  League  for  different  kinds  of  cases, 
like  the  House  of  Lords  and  the  Privy  Council  in  Great  Britain. 
As  such,  their  decisions  or  recommendations  are  of  equal  weight. 

An  amendment  in  the  above-mentioned  sense  to  strengthen 
the  objects  of  the  League  should  be  carefully  distinguished  from 
a  proposal  to  enforce  the  arbitration  awards  or  the  recommenda- 
tions of  the  council  of  conciliation.  Such  is  not  within  the 
American  proposal,  and  in  my  opinion  need  not  be.  It  is  the 
intention  that  there  shall  be  a  union  between  nations  which  shall, 
like  all  existing  unions,  have  its  international  legislation  by  means 
of  conferences,  its  international  administration — such  as  may  be 
necessary — by  a  bureau  at  some  central  town,  for  the  preparation 
of  the  congresses  and  care  of  its  records;  and  it  shall  have — in 
advance  of  most  existing  unions — its  international  jurisdiction  by 
means  of  a  court  of  arbitration  or  a  council  of  conciliation.  With 
the  arbitration  awards  or  the  recommendations  of  the  council 
the  jurisdiction  ends.  Their  observance,  for  the  present,  does  not 
concern  the  American  proposers. 

The  sole  object  of  the  proposed  League  of  Nations  is  the 
creation  of  solidarity  between  its  members.  The  League  as  such 
does  not  initiate  war.  It  is  exclusively  a  League  of  Defence  in  the 
sense  that  war  commenced  against  one  of  its  members  is  war 
against  all. 

Simple  as  the  scheme  may  seem,  it  gives  rise  to  various 
questions  which  will  demand  the  outlining  of  a  definite  policy. 
What  attitude  will  the  League  adopt  towards  outside  nations? 
Will  it  be  understood  that  aggression  from  outside  will  find  a  united 
coalition  ready  to  ward  off  any  attack  on  one  of  its  members? 
If  the  answer  be  in  the  affirmative — and  I  cannot  see  how  it  can 
be  otherwise — what  will  the  League's  attitude  be  if,  in  the  con- 
verse, the  aggression  emanates  from  one  of  its  members  against  a 
nation  outside  the  League  ? 

The  League  is  not  bound  to  undertake  any  part  in  an  offensive 
movement.  This  would  even  be  contrary  to  its  principles;  but  if 
the  outside  nation  were  to  make  an  appeal  for  submission  of  the 
case  to  a  court  of  arbitration  or  to  a  council  of  conciliation,  the 
League  would,  in  order  to  remain  true  to  its  principles,  have  to 
consider  such  appeal,  and  under  circumstances  might  be  bound 
to  restrain  its  member  from  commencing  war  before  such  an  appeal 
had  been  heard. 

This  point  involves  another  essential  question — viz.  that  of 
admission  to,  and  of  withdrawal  from,  the  League.  Exclusiveness 
would  be  a  weakness.  If  the  principles  above  set  out  shall  pre- 
vail and  make  converts,  the  door  must  remain  open  to  newcomers ; 
and  yet,  it  may  be  that  objection  exists  on  the  part  of  single 
members  to  admission  of  certain  nations  to  the  League.  Mexico 
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in  its  present  condition — apart  from  the  Monroe  doctrine — would 
hardly  be  in  a  position  for  admission  to  a  League  of  Nations ;  but 
cases  are  not  always  so  obvious,  and  the  objection  raised  may  be 
one-sided. 

In  that  case,  if  an  objecting  member  be  overruled,  will  such 
dissatisfied  member  be  able  to  withdraw  from  the  League?  Any 
but  a  liberal  interpretation  of  the  objects  of  the  League  might 
be  fatal ;  and  if  the  League  be  really  founded  upon  the  true  self- 
interest  of  its  members,  the  consideration  of  that  self-interest 
should  be  strong  enough  to  prevail.14 

The  difficulties  evinced  by  the  solution  of  these  questions  have 
already  raised  serious  criticism. 

For  pacifists  the  proposal  seems  to  amount  to  a  war  upon 
war — an  attempt  to  maintain  peace  by  a  threat  of  war. 

There  is  no  doubt  that  a  League  of  Nations  is  far  from  an 
ideal  solution  of  the  difficulties  at  present  existing  for  the  estab- 
lishment of  permanent  peaceful  intercourse  between  nations. 
Would,  however,  the  creation  of  such  a  League  be  an  improvement 
of  existing  conditions,  and  a  step  in  the  right  direction?  Will  it 
be  possible,  without  force,  to  stamp  out  hooliganism  among 
nations?  Will,  by  differentiating  between  an  alliance  for  defence 
against  hooliganism  and  the  imposition  of  a  superior  will  upon 
unwilling  neighbours,  the  course  of  the  world's  evolution  be 
benefited,  and  the  recognition  of  each  nation's  interest  in  the 
maintenance  of  peace  by  others  be  promoted? 

It  is  said  that  a  League  of  Nations  would  tend  towards  main- 
tenance of  a  status  quo,  retard  evolution,  and  end  in  tyrannical 
impositions  by  one  nation  against  the  welfare  of  others.  If  the 
former  were  so,  it  would  necessarily  follow  that  evolution  was 
solely  promoted  by  war,  and  Treitschke's  doctrine  would  not  be  a 
fallacy.  As  to  the  latter,  were  a  League  of  Nations,  as  pro- 


14  Interesting  in  this  respect  is  the  view  taken  by  the  Eight  Hon.  J.  M. 
Robertson,  M.P.,  who  in  his  pamphlet,  Peace  Organisation  after  the  War 
(published,  with  an  introduction  by  the  Right  Hon.  Thomas  Burt,  M.P.,  by  the 
International  Arbitration  League,  London,  1916),  after  surveying  the  twenty- 
two  constructive  programmes  for  peace  and  world  organisation  so  far  formed 
or  published,  sums  up  as  follows  :  "  What  is  likely  to  be  attainable  in  the  way 
of  international  co-operation  immediately  after  the  war?  To  which  we  may 
answer  : 

"  (a)  The  common  objection  to  '  secret  diplomacy  '  would  seem  to  be  in  part 
met  at  once  by  the  continuance,  for  peace  purposes,  of  the  existing  Entente. 

"  (b)  Into  that  Entente  would  presumably  be  welcomed  all  the  Powers  now 
neutral  which  were  ready  to  enter. 

"  (c)  The  general  peace  principle  of  such  an  expanded  Entente  or  League 
would  presumably  be  that  every  member  agreed  (1)  to  submit  every  question 
involving  war  to  arbitration,  and  (2)  to  combine  forces,  upon  an  agreed-on  scale, 
to  resist  any  aggressor  within  or  without  the  League." 
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posed,  to  shew  tyrannical  tendencies,  would  not  that  be  a  sign 
that  it  had  developed  in  a  wrong  direction,  and  the  remedy  of 
dissolution  be  at  hand? 

Is  it  likely  to  work  in  practice?  Much  will  depend  upon  the 
manner  in  which  the  scheme  is  worked  out,  and  in  how  far,  when 
once  established,  its  principles  are  adhered  to.  One  great  factor 
in  its  favour  is  the  fact  that  Lord  Grey  has  given  it  his  sanction ; 
but  even  statesmen,  who  have  gone  through  such  a  trying  time 
as  Lord  Grey,  may  err  in  the  full  appreciation  of  a  scheme  which 
recognises  what  he  particularly  learned  to  appreciate — viz.  the 
value  of  time.  But  even  then,  that  particular  object  alone  may 
be  worth  the  attempt.  The  Holy  Alliance,  which  bound  its 
signatories  to  act  on  certain  vague  principles  for  no  well-defined 
end,  failed  through  a  wrong  attitude  of  those  who  interpreted  its 
principles;  but  it  was  "  capable  of  other  and  more  noble  inter- 
pretations, and  it  was  avowedly  the  inspiration  of  the  famous 
rescript  of  the  Emperor  Nicholas  II.,  embodied  in  the  circular  of 
Count  Muraviev  to  the  European  Courts  (August  4,  1898),  which 
issued  in  the  first  International  Peace  Conference  at  The  Hague 
in  1899.  "15 

Is  not  the  failure  in  one  direction  an  incentive  to  try  once 
more,  and,  by  avoiding  the  cliffs  which  were  the  doom  of  others, 
attempt  to  find  a  clear  ending  of  the  course  upon  which  they  set  out 
in  the  past?  "  The  championship  of  law  as  such  there  has  been 
none  whatever.  The  necessity  of  enlisting  such  championship  in 
its  behalf  for  the  future — a  pledged  and  an  armed  championship — 
is  the  clearest  lesson  that  emerges  from  the  world-catastrophe."1* 


(Read  before  the  Grotius  Society  on  November  14,  1916.) 


15  W.   A.   Phillips,   M.A.,   in   Encyclopedia   Britannica,   sub   voce   "Holy 
Alliance." 

16  The  New  Statesman.  October  28,  1916,  p.  77. 


THE  ENFORCEMENT  OF  THE  HAGUE 
CONVENTIONS. 

BY 

W.  EVANS  DAKBY,  D.D.,  LL.D. 


I  WILL  endeavour  to  keep  strictly  within  the  limits  of  my  title 
and  the  scope  of  International  Law,  though  I  must  premise,  with 
our  colleague,  Dr.  T.  J.  Lawrence,  that  I  deal  with  the  question 
as  a  layman,  not  as  a  lawyer,  and,  I  will  add,  as  a  Pacifist. 

NECESSITY  OF  PRECISION. 

Let  me  say  quite  frankly  that,  in  my  judgment,  much  that  is 
said  about  this  and  kindred  questions,  in  current  discussions,  by 
pacifists  and  others,  is  not  only  beside  the  mark,  but  purely  theo- 
retic and  impracticable,  arising  either  from  misapprehension  or 
forge tfulness.  It  is  not  so  much  unphilosophical  as  unscientific — 
the  discussion  of  schemes  and  projects  which  do  not  even  rest 
upon  actual  fact.  I  read,  for  instance,  in  an  international  publica- 
tion, the  following  written  by  an  M.P.,  one  of  our  younger  men, 
thoughtful,  able,  well-read,  and  a  founder  of  one  of  the  new 
movements  which  is  to  contribute  to  the  Millennium  of  Peace. 
He  writes  :  "  I  suggest  that  the  Hague  Conferences  might  most 
usefully  continue,  just  as  I  hope  the  Hague  Tribunal  would 
continue,  in  a  more  perfect  form,  and  be  resorted  to  by  the  pro- 
posed League."  Upon  this  he  proceeds  to  found  an  argument,  in 
the  course  of  which  he  says,  "  It  does  not  seem  to  me  at  all 
necessary  to  lay  down  beforehand  that  the  continuance  of  the 
General  Hague  Congresses  (sic)  would  not  be  incompatible  with 
Special  Congresses  of  the  Members  of  the  League  for  discussions 
analogous  but  limited  to  themselves," — and  so  forth.  Now, 
argument  drawn  from  the  Conferences  as  such  is  of  course  valid, 
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but  founded  on  their  continuity  it  is  baseless.  Besides,  we  cannot 
build  upon  an  ideal  of  something  being  other  than  it  is. 

This  is  quoted  merely  as  an  illustration,  and  because  it  is  issued 
under  the  authority  of  the  most  prominent  of  the  new  organisa- 
tions, and  for  that  reason  may  possibly  mislead.  There  is  little 
hope,  it  seems  to  me,  of  any  practical  and  useful  issue  if  our 
constructive  work  be  not  based  upon  actual  facts.  We  cannot 
build  upon  what  has  no  existence,  and,  undoubtedly,  to  keep  these 
manifold  discussions  upon  a  solid  foundation  of  fact  is  the  best 
service  that  can  be  rendered  at  this  time. 

But  I  must  not  forget:  I  am  to  discuss  "  the  enforcement  of 
the  Hague  Conventions,"  not  as  belonging  to  a  new  scheme,  of 
which  they  may  possibly  form  a  part,  but  on  their  own  merits 
as  actualities. 

Well,  then,  "the  Hague  Conferences  " — to  adhere  to  the 
official  and  historic  name — the  matrix  of  the  Hague  Conventions, 
have  no  continuity ;  they  never  had.  In  fact,  they  had  no  vital 
or  organic  connection  with  each  other.  They  were,  both  of  them, 
called  "  ad  hoc/'  to  discuss  a  programme  which  had  been  decided 
for  them  by  diplomatic  correspondence  between  their  respective 
governments ;  and,  while  their  discussions  were  free,  or  their 
meetings  would  have  been  farcical,  their  decisions  were  indicated, 
if  not  actually  dictated,  to  the  several  delegations  by  daily  com- 
munications from  their  governments;  and  they  had  no  validity, 
even  when  passed  unanimously,  apart  from  the  formal  ratification 
and  the  signatures  of  those  governments. 

The  same  applies  to  what  the  writer  referred  to  calls  "  The 
Hague  Arbitral  Tribunal. "  I  need  not  argue  the  point  here.  But 
it  is  necessary  to  insist  on  it,  because  it  is  basal,  and  in  order  to 
prevent  misapprehension  and  mistake.  The  Conventions  adopted 
by  the  Hague  Conferences  were,  as  you  know,  embodied  in  a 
"Final  Act,"  and  through  it  reported  to  the  various  governments 
represented,  by  whom  they  were  separately  ratified.  Not  until 
that  was  done  did  anything  become  operative.  The  Conference 
practically  ceased  to  be  with  the  passing  of  its  "Final  Act,"  and 
the  enforcement  of  its  decisions  depended  upon  the  action  of  each 
signatory  Power.  At  present  it  depends  upon  nothing  else;  the 
organisation  of  International  Society  has  not  proceeded  far 
enough. 

With  regard  to  "  The  Hague  Tribunal,"  as  it  is  generally 
called,  or,  to  use  its  true  title,  "The  Permanent  Court-  of  Arbitra- 
tion," it  is  constantly  referred  to  as  if  it  were  a  permanent  judicial 
body,  blamed  for  not  interfering  according  to  the  will  or  wish  of 
individuals,  and  in  arguments  based  on  its  administrative  func- 
tions. There  is  no  such  thing.  It  doesn't  exist;  potentially, 
yes ;  but  actually  only  when  the  tribunal  has  been  created  for  the 
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particular  case.  The  "  Court  permanente  <T Arbitrage  is  a 
panel  only,  from  which  actual  tribunals,  or  judicial  Courts,  may 
be  formed.  The  term  "  Court  "  is  the  official  one,  and  is  therefore 
quite  accurate.  "  Tribunal  "  is  not. 

As  a  matter  of  fact  there  is  only  one  International  Tribunal, 
or  Court  of  Justice,  in  existence — "  The  Central  American  Court 
of  Justice  "—the  Cartago  Tribunal  (Costa  Eica,  1908).  The 
International  Prize  Court,  agreed  to  by  Convention  XII.  of  the 
Second  Hague  Conference,  was  a  distinct  step  forward,  but  it  has 
not  materialised ;  it  is  now  rendered  abortive  by  the  war,  and  its 
proposed  administrative  code,  "  The  Declaration  of  London,"  has 
no  existence  either  except  as  an  interesting  legal  document. 

Dr.  T.  J.  Lawrence,  in  the  international  publication  from 
which  I  have  quoted,  says,  "  Since,  in  the  development  of  inter- 
national society,  arbitration  has  become  judicial,  it  follows  that 
the  cases  suited  for  arbitration  are  cases  suited  for  judicial 
settlement. ' ' 

This  statement,  that  "  arbitration  has  become  judicial,"  strikes 
me  as  being  almost  too  absolute.  It  is  quite  true  that  interna- 
tional arbitration,  in  its  methods  and  functions,  has  become  more 
judicial  in  character.  It  is  true  also  that  in  private  and 
intra-national  disputes  private  arbitration  has  become  quasi- 
judicial.  But  "  the  stately  fabric  of  International  Juris- 
prudence," to  quote  again  from  Dr.  Lawrence,  has  not  yet 
acquired  the  concreteness  of  the  Palace  at  The  Hague,  which  is 
naturally  its  symbol;  and  it  is  still  necessary  to  remember  the 
difference  between  arbitral  and  judicial,  for  it  is  both  fundamental 
and  vital  in  these  discussions,  and  especially  in  considering  the 
enforcement  of  decisions  and  agreements  affecting  the  relations 
between  nations. 

ENFORCEMENT  IMPLIES  SOVEREIGN  AUTHORITY. 

The  fact  is,  that  behind  this  idea  of  the  enforcement  of  Inter- 
national Law,  which  enters  so  largely  into  such  discussions  as 
that  of  an  International  Police  Force,  an  International  Army  and 
Navy,  an  International  Government  Force,  or,  even  more 
definitely,  the  International  Armed  Force  of  what  is  termed  a 
League  of  Peace,  there  is  entrenched  John  Austin's  definition  of 
law  as  being  imposed  by  a  competent  authority,  for  such  an 
authority  is  the  missing  link  in  them  all. 

I  am  aware  that  the  Austinian  conception  of  law  is  not 
accepted  by  all  legal  authorities,  and  that  it  cannot  apply  to  all 
kinds  of  law.  But  it  is  really  implicit  in  all  judicial  procedure, 
and,  therefore,  in  all  discussions  implying  it.  As  I  have  written 
elsewhere,  "  It  not  only  tinctures,  but  controls  all  legal  systems," 
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and,  I  will  now  add,  all  the  application  of  these  systems  to  actual 
life.  Let  us  recall  it,  and  see. 

I  state  it  in  the  words  of  Austin :  "  A  law,  in  the  literal  and 
proper  sense  of  the  word  is  a  rule  laid  down  for  the  guidance  of 
an  intelligent  being  by  an  intelligent  being  having  power  over 
him."  Or,  in  a  wider  form,  "  Every  law,  simply  and  strictly  so- 
called,  is  set  by  a  sovereign  person,  or  a  sovereign  body  of  persons, 
to  a  member  or  members  of  the  independent  political  society 
wherein  that  person  or  body  is  sovereign  or  supreme." 

This  is  Austin's  definition,  and  it  is  accepted  by  James  Mill 
and  other  authorities.  Every  law  therefore  (see  Mill)  implies  four 
things : 

"  (1)  The  sovereign  authority  which  imposes  the  rule.  You  will  note  that 
he  qualifies  '  sovereign  person  '  by  '  or  a  sovereign  body  of  persons,'  and  so 
protects  himself  and  anticipates  the  objection  that  still  persists  and  is  necessary. 
In  a  republic  or  an  absolute  democracy,  were  there  such,  the  people  would  still 
be  the  sovereign  body.  It  is  indispensable  to  the  creation  and  administration 
of  law. 

"  (2)  The  person,  or  persons,  in  a  state  of  subjection  to  that  authority. 

"  (3)  The  rule  which  is  set  by  the  sovereign  authority,  having  the  right  and 
the  ability  to  do  so. 

41  (4)  The  '  sanction  '  or  the  power  to  compel  obedience,  and  to  punish 
disobedience. 

"  If  either  element  is  altogether  absent,  there  is  technically,  and  even  prac- 
tically, no  law ;  and  of  the  four  elements  the  last  is  manifestly  the  most 
important,  seeing  that  the  others  are  dependent  upon  it  for  the  proof  of  their 
own  validity." 

International  Law  is  not  imposed  by  a  sovereign  authority  of 
any  kind. 

In  that  sense  there  is  no  such  thing,  as  the  late  Lord  Salisbury, 
at  one  time,  used  to  maintain.  But  there  it  is. 

It  is  maintained  that  Austin's  definition  is  too  narrow  for  our 
purpose  because,  while  it  is  true  that  law  is  made  by  the  legislative 
body — the  Parliament. — and  promulgated  in  the  name  and  by  the 
authority  of  the  Sovereign,  there  is  also  a  vast  body  of  law — 
municipal  law,  to  wit — the  law  that  "  broadens  down  from 
precedent  to  precedent,"  that  does  not  conform  to  the  definition. 
It  does  practically,  however,  for  it  is  the  first  element  only,  the 
imposition  of  the  law,  that  is  affected,  and  the  whole  course  of 
legal  administration,  especially  its  use  of  force,  depends  on  the 
authority  from  which  it  proceeds.  International  Law  corre- 
sponds to  the  body  of  indefinite  law  referred  to — for  it  is  the 
offspring  of  international  agreement,  custom,  tradition,  &c. — 
in  not  being  imposed  by  sovereign  authority,  and  it  differs 
from  the  Austinian  code  in  lacking  the  fourth  condition  only,  the 
provision  of  armed  force  for  its  enforcement.  It  has  lacked 
"  sanctions,"  and  hitherto,  especially  in  relation  to  inter- 
national arbitration,  it  has  not  needed  any. 
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THE  AMERICAN  PROPOSAL. 

Law,  then,  may  be  either  imposed  from  without  or  self- 
imposed  by  agreement  and  the  acceptance  of  obligation.  The 
point,  however,  is  that,  whatever  view  is  taken  of  the  creation, 
it  remains  a  mere  truism  that  a  controlling  power  is  necessary  for 
its  administration;  and  the  question  is,  how  is  that  power  to  be 
supplied  ? 

The  most  recent  proposal  is  from  America,  and  is  confined  to  a 
single  point  of  law,  to  be  established  by  agreement. 

Let  us  now  see  how  closely  the  new  proposals  follow  the  old. 
Mr.  Hamilton  Holt,  who  is  one  of  the  leaders  of  the  new  American 
"  League  of  Nations  for  the  Enforcement  of  Peace  "  Movement, 
writing  on  behalf  of  the  American  branch  of  the  "  Central 
Organisation  for  a  Durable  Peace,"  formed  at  the  Hague,  says  : 

"  There  are,  apparently,  four  distinct  stages  in  the  evolution  of  the  political 
organisation  of  the  world.  These  are  as  follows  : 

"  (1)  The  creation  of  the  machinery — Courts,  parliaments,  and  executive — 
to  do  the  international  business. 

"  (2)  The  agreement  to  use  the  machinery. 

"  (3)  The  agreement  to  use  force  against  the  nation  that  goes  to  war  without 
first  using  the  machinery  [provided  by  the  American  plan]. 

"  (4)  The  agreement  to  use  force  to  carry  out  the  decisions  of  the  courts, 
councils  and  legislatures." 

This,  in  principle,  is  the  whole  of  Austin's  conception,  with 
the  addition  of  "  Agreement,"  which  is  the  crux  of  the  whole 
matter;  but  it  does  not  necessarily  apply  to  an  unwilling  nation 
except  as  it  is  subject  to  compulsion. 

"  It  is  evident,"  says  Mr.  Holt,  "  that  the  world  has  already 
reached  the  first  stage.  The  Hague  Conferences  are  the  Parliament 
of  Man  and  the  Hague  Court  is  the  germ  of  the  Supreme  Court 
of  the  World.  Tho'  they  are  still  embryonic  institutions,  they  are 
nevertheless  the  beginning  of  a  World  Government,  which  the 
historian  Freeman  has  said  would  be,  when  it  came  into  existence, 
the  most  finished  and  the  most  artificial  production  of  political 
ingenuity." 

It  is  difficult  to  see  any  sense  in  which  this  statement  is  correct. 
In  what  sense  were  the  Hague  Conferences  "  The  Parliament  of 
Man"?  Supposing  they  had  been,  they  were  not  permanent, 
they  no  longer  exist,  there  is  no  such  institution ;  the  Hague  Con- 
ferences, as  I  have  pointed  out,  were  isolated  and  purely  sporadic. 

In  what  sense  is  the  Hague  Court  "  the  germ  of  the  Supreme 
Court  of  the  World  "?  It  has  yet  to  be  made  so,  and  then  it 
would  cease  to  be  what  it  is.  It  exists  purely  for  arbitration,  and 
arbitration  is  not  a  judicial  system;  besides,  settlement  of  disputes 
is  not  the  whole  of  government;  it  is  only  the  negative  side. 
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DISCUSSED  IN  DETAIL. 

I  have  tried  to  find  out  precisely  what  is  aimed  at,  and  in  a 
statement  concerning  "The  American  Plan,"  a&  I  will  call  it, 
which  is  the  project  now  offered  to  the  world,  I  find,  in  the 
same  volume,  the  following  statement  by  Dr.  W.  I.  Hull,  a 
colleague  of  Mr.  Holt.  He  says : 

"  The  provision  of  the  first  Conference  for  International  Commissions  of 
Inquiry  is  a  step  in  the  development  of  the  function  of  inquisition,  and  the 
joint  high  commission  provided  by  the  General  Arbitration  Treaties  of  1911, 
for  the  decision  as  to  the  justiciability  of  disputes  ' '  [which  led  up  to  the  move- 
ment for  the  League  of  Nations,  and,  by  the  way,  was  a  new  departure  apart 
from  the  Hague  Conventions],  "  is  a  long  step  in  the  function  of  indictment  " 
— i.e.  practically  of  government. 

"  When  a  permanent  Commission  of  Inquiry  is  established,  and  made  truly 
international  and  representative  of  the  entire  family  of  nations  (by  whom  or 
how  is  not  indicated),  it  can  function,  not  only  as  a  means  of  investigation  and 
report,  but  also  as  a  means  of  citing  disputant  parties  before  the  tribunal  of 
arbitration." 

It  cannot,  without  authority  being  given  to  it,  and  then  it 
becomes  a  super-State  or  government;  and  surely  that  kind  of 
procedure  is  not  a  sound  method  of  law-making.  A  discussion  of 
the  enforcement  of  the  arbitral  award  follows  the  statement. 

This  is  the  first  stage  which  Mr.  Hamilton  Holt  says  it  is 
evident  has  been  already  reached.  Yet  he  recognises  the  fact 
that  the  world  has  not  got  to  the  second  stage  of  his  programme. 
14  There  is,"  he  says,  "  no  Agreement  by  which  the  nations 
promise  to  refer  their  disputes  to  peaceful  investigation,  report, 
and  decision  " — i.e.  no  agreement  to  use  the  machinery  provided 
in  the  American  plan,  which  it  is  proposed  to  establish  and  enforce. 

Moreover,  "  It  is  doubtful,"  he  says,  "  if  the  nations  are  yet 
ready  to  enter  the  fourth  and  final  stage — in  which  they  will  agree 
to  the  enforcement  of  the  decisions  of  Courts."  He  means 
whether  any  one  of  them  is;  for  he  adds,  that  "  as  far  as  the 
United  States  is  concerned,  it  is  inconceivable  that  she  would 
enter  a  League  in  which  any  award  an  international  Court  might 
make  in  such  a  vital  matter  as,  say,  the  Monroe  Doctrine  or  the 
right  of  foreigners  to  enter  our  public  schools,  would  be  enforced.  " 
That  is  to  say,  the  United  States  would  still  reserve  to  herself  the 
right  to  resist  any  decision  of  which  she  did  not  approve.  Any- 
thing else  would  be  "  inconceivable."  This  is  a  significant 
admission,  and  throws  light  upon  the  whole  scheme.  We  must 
remember  it.  For  it  simply  means  that  the  plan  concentrates  on 
the  third  point  of  the  programme — as  is,  indeed,  indicated  by 
Mr.  Holt's  omission  of  it  in  his  review — viz.  the  enforcement  of 
the  scheme  against  the  recalcitrant  nation — that  is,  the  nation 
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which  goes  to  war  without  first  using  the  machinery  devised  by  the 
League  for  enforcing  peace.  It  is  a  new  version  of  our  friend 
W.  T.  Stead's  "  Arbitrate  before  you  fight,"  with  the  addition, 
"or  we  will  fight  you."  Does  it,  indeed,  carry  us  any  farther? 
I  fear  not. 

I  will  reply  to  it,  at  this  point,  in  the  words  of  James  Mill : 

"  Suppose  nations  to  threaten  one  another  with  punishment  for  the  violation 
of  anything  understood  to  be  a  law  of  nations.  To  punish  implies  superiority 
of  strength.  For  the  strong,  therefore,  the  law  of  nations  may,  perhaps,  have 
a  sanction  as  against  the  weak,  but  what  can  it  have  as  against  the  strong? 
Is  it  the  strong,  however,  or  is  it  the  weak,  by  whom  it  is  most  liable  to  be 
violated?  The  answer  is  obvious  and  undeniable.  As  against  those  from  whom 
almost  solely  any  violation  of  the  laws  of  nations  need  be  apprehended,  there 
appears,  therefore,  to  be  no  sanction  at  all." 

Let  us  be  clear.  The  proposal  is  to  create  such  a  sanction  by 
the  banding  together  of  the  strong  to  coerce  the  weak,  or,  of  the 
many  against  the  one.  Will  the  weak  not  seek  alliances,  too? 
I  cannot,  for  the  life  of  me,  see  any  difference,  then,  between  the 
proposed  new  alliances  and  the  old.  Certainly  the  label  will  not 
make  any.  Europe  was  divided  into  two  great  Leagues  of  Peace, 
for  they  had  no  other  avowed  object,  and  that  is  what  both  sides 
claim  to  be.  What  has  resulted?  Circumspice !  Every  alliance 
based  on  armed  force  must  be  of  that  character,  and  must  have  a 
similar  result.  It  means  the  imposition  of  will  by  power,  and  that 
is  the  generic  character  of  all  war. 

If  there  be  not  a  possibility  of  combination  and  counter- 
combination  it  would  be  because  the  new  Holy  Alliance  had  con- 
quered the  world,  or  made  itself  so  formidable  that  none  would 
risk  opposition.  World  peace  would  then  be  world  tyranny,  and 
Washington  allied  with  Berlin,  for  peace  by  the  sword.  Indeed, 
has  not  Von  Bethmann-Hollweg  already  announced  that  Germany 
is  quite  ready  to  place  herself  at  the  head  of  such  a  league? 
Quite  !  But  the  enforcement  of  the  Hague  Conventions  does  not 
lie  in  that  direction. 

Besides,  what  was  Germany's  attitude  towards  those 
Conventions  during  their  incubation?  Let  Herr  Dernbiirg,  the 
ex-Colonial  Secretary,  answer.  His  words,  in  the  Berliner 
Tageblatt  recently  were: 

"  We  did  not  acquit  ourselves  creditably  at  The  Hague  Conferences — not, 
perhaps,  because  our  attitude  was  unjustifiable,  but  because  we  expressed  our 
views  at  that  time  so  brutally  and  uncompromisingly  as  to  cause  deep  offence 
to  the  other  side,  which  was  represented  by  leading  men  of  the  world.  This," 
he  bitterly  adds,  "  was  not  even  diplomacy." 

Will  the  tardy  confession  pave  the  way  for  the  hegemony  of 
the  coming  peace-world  ?  I  doubt  it. 
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Mr.  Hamilton  Holt  candidly  admits  that  there  are  pacifists 
even  in  the  United  States  who  think  that  treaties  backed  by  public 
opinion  furnish  sufficient  sanctions  for  International  Law,  and  say& 
that,  while  most  of  them  would  accept  the  second  stage  of  the 
proposed  programme,  they  will  not  go  beyond,  for  he  naively  says, 
"  they  argue  that  to  abolish  force  by  force  and  war  by  war  is  a 
paradox."  It  is  more  than  that :  it  is  an  absurdity  and  an  impos- 
sibility. He  dismisses  them  with  the  remark  that  "  they  com- 
prise only  a  minority  of  the  American  peace  party. "  They  are,  at 
least,  certain  that  if  treaties  are  not  backed  by  public  opinion,  they 
are  worthless;  and  they  are  unanswerably  logical.  We  will 
dismiss  them  here  by  completing  the  quotation  from  James  Mill, 
who  says  : 

"  There  is  a  power  which,  though  it  be  not  the  physical  force  either  of  one 
State  or  a  combination  of  States,  applied  to  vindicate  a  violation  of  the  law  of 
nations,  is  not  without  a  great  sway  in  human  affairs.  .  .  .  The  human  mind 
is  powerfully  acted  on  by  the  approbation  or  disapprobation  ...  of  the  rest  of 
mankind." 

It  is  so  everywhere,  and  we  recommend  that  the  fact  be 
recognised.  Fighting  and  force  belong  to  an  alien  sphere,  and  can 
appear  here  only  as  intrusions  and  deterrents. 


SUGGESTED  SOLUTIONS. 

Now,  putting  aside  mere  theories  and  impracticable  projects, 
let  me  try  to  suggest  some  positive  solution  of  the  problem  of  the 
enforcement  of  the  Hague  Conventions,  included  as  that  is  in  the 
general  question — the  enforcement  of  all  international  agreements. 
But,  first,  let  us  see  precisely  where  we  are.  On  this  we  shall 
be  agreed : 

1.  No  international  judicature  is  possible  under  present  condi- 
tions ;  or  will  be  for  a  long  time  to  come. 

2.  Whatever  is  done  must  be  by  international  agreement,  and 
this  will  have  no  validity,  or  value,  apart  from  character  and  good 
faith. 

3.  But  the  outstanding  feature  at  the  present  moment  is  the 
bankruptcy  of  international  and,  more  generally,   political  good 
faith. 

It  is  the  insuperable  difficulty.  International  and  political 
morality  generally  is  very  low.  This  is  what  we  are  up  against 
all  the  time.  We  have  always  been  more  or  less  acquainted  with 
the  fact  that  international  treaties  were  friable,  and  capable  of 
denunciation  on  the  flimsiest  pretexts,  or  none  at  all.  But  we 
are  utterly  helpless  and  hopeless  in  the  presence  of  recent 
developments. 
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GERMANY  AN  ILLUSTRATION. 

Take  Germany,  not  as  an  enemy,  but  as  an  illustration  and 
a  problem. 

The  German  Chancellor  expressed  his  astonishment  at  the 
importance  attached  by  Great  Britain  to  the  ' '  scrap  of  paper  ' '  of 
1839.  But  the  doctrines  of  State  absolutism  and  militarism  had 
been  for  a  long  time  set  forth  by  a  number  of  German  writers, 
including  men  like  Jahns,  Lasson,  Treitschke,  Frobenius,  Von  der 
Goltz,  Delbriick,  and  Bernhardi.  All  these  have  inherited  some- 
thing of  the  point  of  view  and  spirit  of  Clause witz,  who,  during 
the  first  quarter  of  the  last  century,  advocated  State  aggrandise- 
ment, and,  while  glorifying  the  military  profession,  emphasised 
the  predominance  of  material  interests.  "  The  State,"  says 
Treitschke,  "  is  the  highest  thing  in  the  external  society  of  man; 
above  it  there  is  nothing  at  all  in  the  history  of  the  world." 
Accordingly  the  family  of  nations,  international  comity,  and  inter- 
national law  are  mere  chimeras.  The  highest  duty  of  the  State 
is  the  acquisition  of  power,  the  extension  of  its  dominion,  the 
spread  of  its  ' '  kultur. ' ' 

Bernhardi  attacks  arbitration  treaties  as  being  particularly 
detrimental  to  an  aspiring  State  bent  on  self-aggrandisement, 
because,  forsooth,  a  court  of  arbitration  would  be  compelled  to 
condemn  departures  from  agreements,  and  so,  he  says,  would 
arrest  every  progressive  change.  Conformably  to  the  doctrines  of 
his  teachers,  he  pronounces  against  the  binding  character  of  inter- 
national agreements.  He  says: 

"  They  are  always  concluded  with  a  tacit  reservation — rebus  sic  stantibus — 
they  are  valid  only  as  long  as  they  are  advantageous  to  the  contracting  parties  ' ' 
— that  is,  to  the  more  mighty  contracting  parties — "  and  that  nothing  can  compel 
a  State  to  act  contrary  to  its  own  interests." 

I  know  that  some  of  our  friends,  in  their  anxiety  to  make  out 
a  favourable  case  for  Germany,  scoff  at  the  references  to 
Bernhardi.  "  He  was  not  known  in  Germany,"  they  say,  "  until 
we  in  this  country  boomed  him.  He  is  nobody."  That  is  not  to 
the  point.  He  is  somebody,  for  he  represents  a  school  and  a 
finished  product,  back  of  and  embodied  in  this  war,  which  was 
the  work  of  that  school.  What  the  world  is  suffering  from  at  the 
present  moment  is  an  excess — an  epidemic — of  the  very  thing 
these  teachers  laud  to  the  highest  degree. 

TREATMENT  OF  BELGIUM. 

This  war  throughout  has  been  marked  by  incidents  all  of  which 
have  been  violations  of  the  Hague  Conventions.  The  outstanding 
illustration,  out  of  a  vast  multitude,  was  announced  just  a  week 
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ago — on  the  day  of  our  last  meeting — and,  naturally,  I  introduced 
a  reference  to  it  into  this  paper,  which  I  then  presented.  If,  in 
reading  this  revised  version  of  that  paper,  I  still  refer  to  it,  I  do  so 
as  a  duty,  and  with  an  expression  of  my  profound  sympathy  with 
our  Belgian  colleagues.  I  refer  to  the  enslavement  and  deporta- 
tion of  their  fellow-countrymen  (and  now  of  their  countrywomen) 
in  violation  of  the  Hague  Convention  of  1899,  which  bears  the 
signature  of  the  Kaiser.  Let  us  quote  a  few  of  the  provisions  of 
Section  III.  of  that  Convention,  setting  forth  the  nature  of  military 
authority  over  hostile  territory  : 

Art.  XLIII.  The  authority  of  the  legitimate  power  having  actually  passed 
into  the  hands  of  the  occupant,  the  latter  shall  take  all  steps  in  his  power  to 
re-establish  and  insure,  as  far  as  possible,  public  order  and  safety,  while 
respecting,  unless  absolutely  prevented,  the  laws  in  force  in  the  country. 

Art.  XLIV.  Any  compulsion  of  the  population  of  occupied  territory  to  take 
part  in  military  operations  against  its  own  country  is  prohibited. 

Art.  XLV.  Any  pressure  on  the  population  of  occupied  territory  to  take  the 
oath  to  the  hostile  Power  is  prohibited. 

Art.  XL VI.  Family  honours  and  rights,  individual  lives  and  private  pro- 
perty, as  well  as  religious  convictions  and  liberty,  must  be  respected. 

"  In  defiance  of  that  solemn  undertaking,"  says  the  Daily  News,  "  the 
manhood  of  Belgium  is  being  driven  from  its  soil  at  the  point  of  the  sword, 
conscripted  at  once  for  slavery  and  for  involuntary  treason.  This  crowning 
infamy  is  no  sudden  plunge  into  barbarism.  It  has,  there  is  strong  reason  to 
know,  been  long  and  carefully  considered  as  an  ultimate  phase  of  that  law  of 
'  necessity  '  to  which  Germany  has  sacrificed  every  bond  and  covenant  to  which 
it  has  set  its  seal.  There  are  neutrals  who  knew  months  ago  that  this  policy  of 
enslaving  and  exiling  the  Belgian  people  was  in  contemplation,  that  the  scheme 
had  been  elaborately  worked  out,  and  that  when  the  moment  came  it  would  be 
put  into  operation." 

It  was  known,  but  nothing  was  said.  The  signatories  to  this 
Convention,  which  is  being  so  shamelessly  outraged,  include  many 
who  are  not  belligerents;  but  where  are  the  attempts  to  secure 
by  moral  means  its  enforcement?  Where,  at  any  rate,  are  the 
protests  against  its  violation — the  violation  of  a  solemn  obliga- 
tion? There  is  an  ominous  silence.  There  has  been  no  general 
call  for  international  morality,  no  heroic  testimony  to  the  moral 
obligation  of  international  agreement.  It  is  this  which  makes 
the  hopelessness  of  the  situation  and  of  the  position.  Noble 
exceptions  there  have  been,  and  I  gladly  record  them.  The  Dutch 
Press  immediately  drew  attention  to  the  orders  issued  in  Brussels, 
in  La  Belgique,  rounding  up  all  men  between  seventeen  and  forty 
years  of  age,  recalled  the  promises  made  by  Dutch  authorities,  on 
German  suggestion,  that  Belgians  who  returned  home  would  have 
nothing  to  fear,  and  condemned  Germany's  breach  of  faith. 
Reuter  announced  yesterday  from  Berne  that 

"  The  Swiss  Telegraphic  Agency  learns  that  the  Federal  Council  last  week 
instructed  the  Swiss  Minister  in  Berlin  to  draw  the  attention  of  the  German 
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Chancellor  to  the  unfavourable  impression  produced  on  Swiss  public  opinion  by 
the  wholesale  deportations  of  Belgian  workmen  to  Germany." 

Holland  and  Spain  have  officially  protested  in  similar  terms. 
Three  solitary  protests.  Where  are  the  rest?  All — all  ominously 
silent !  It  is  not  on  humanitarian  grounds  only  that  I  refer  to  this, 
but  as  an  illustration  of  the  non-enforcement  of  the  Hague  Con- 
ventions, and  of  the  hopelessness  of  the  situation,  for  if  the  future 
of  international  intercourse  is  to  be  dominated  by  conventions,  or 
their  equivalents,  what  hope  is  there  ?  I  do  not  wonder  that  the 
newspaper  recording  the  facts  added  satirically  and  cynically : 

"  The  conscription  of  the  Poles  has  been  arranged  for,  and  the  Belgians  are 
in  process  of  enslavement  :  now  it  is  the  turn  of  the  Serbians.  Truly,  the 
neutrality  of  the  great  neutral  nations  is  longsuffering  !  Their  endurance  is 
almost  as  heroic  as  that  of  the  Belgians,  the  Poles,  and  the  Serbs  themselves." 


INTERNATIONAL  EGOISM. 

Some  one  has  denned  an  egoist  as  one  who  will  burn  his  neigh- 
bour's house  down  in  order  to  make  a  fire  to  warm  his  own  fingers 
by.  What,  then,  is  corporate,  cruel,  international  egoism? 
Wrhat  are  its  results?  Again,  circumspice — Belgium,  Serbia, 
Poland,  Montenegro,  and  Boumania !  I  am  not  enamoured  of  it 
all,  and  confess  I  am  indisposed  to  add  my  little  faggot  of  self- 
seeking  to  the  general  conflagration.  I  am  chary  of  new  projects 
— new  schemes,  new  organisations,  that  cannot  have  the  results 
they  advertise,  behind  most  of  which  there  is  some  kind  of  selfish- 
ness; and  there  is  no  scheme,  or  project,  or  enterprise  that 
selfishness  will  not  mar. 


AN  INCIDENT. 

This  violation  of  the  Conventions  is  not  a  sudden  or  solitary 
occurrence.  During  our  Conference  of  the  International  Law 
Association  at  Buda-Pesth,  a  curious  coincidence  occurred  which 
struck  me  as  a  kind  of  acted  parable.  While  we  were  spending 
our  time  in  a  large  hall  on  one  side  of  the  Danube,  discussing 
questions  of  International  Law  and  trying  to  contribute  something 
towards  the  juridical  order  of  the  world,  in  the  nearest  large  build- 
ing on  the  other  side  of  the  river  the  aged  Emperor  and  the  Prince 
Ferdinand  of  Bulgaria,  whose  presence  was  publicly  celebrated, 
were  deliberately  destroying  the  Treaty  of  Berlin  in  its  relation  to 
Bosnia  and  Herzegovina.  It  was  certainly  symbolic  of  the  way 
of  the  world,  and  it  was  most  fitting  that  while  the  Adventurer 
was  the  guest  of  the  Imperial  Palace,  the  reception  in  the  same 
building  of  humble  workers  for  the  world's  weal  should  be  rele- 

10 
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gated  to  a  deputy,  although  in  the  more  popular  reception  at  the 
Opera  House  they  were  practically  equal.  This,  let  me  add,  was 
written  before  the  death  of  the  Emperor  Francis  Joseph — 
de  mortuis  nil  nisi  bonum. 

THE  REAL  QUESTION. 

How  shall  we  secure  the  enforcement  of  international  conven- 
tions ?  How  shall  we  make  nations  keep  their  promises  ?  That  is 
the  primary  thing.  The  further  question  of  enforcing  the  sub- 
mission of  unwilling  nations  is  really  a  secondary  one,  and  moral 
influence  will  be  quite  sufficient  for  that  when  the  first  has  been 
secured.  What  is  to  be  done  if  nations  will  not  honourably  fulfil 
their  obligations?  I  confess  I  see  no  alternative  at  present  but 
war  or  servitude. 

If  an  individual  does  not  keep  his  legal  obligations  he  is  brought 
into  Court.  But  we  have  no  international  Court ;  that  remedy  is 
not  open  to  us.  Yet  that,  or  its  equivalent,  is  the  only  way  out, 
from  the  standpoint  of  law,  and  one  decidedly  obstinate  factor  is 
enough  to  block  the  way. 

AVOWAL  OF  GERMANY. 

You  probably  saw  in  the  daily  Press,  a  fortnight  ago,  an  article 
by  an  American  journalist,  Mr.  Swope,  which,  he  said,  had  been 
submitted  before  publication  to  the  German  Chancellor,  and 
approved  by  him,  although  he  had  not  formally  sanctioned  it. 
Therein  Mr.  Swope  made  an  authoritative  reference  to  the  views 
of  Professor  Stengel,  whose  name  is  widely  known  in  Germany, 
who  is  described  as  a  great  authority  on  International  Law,  and 
was,  I  believe,  one  of  the  German  delegates  to  the  last  Hague 
Conference,  and  who  is  credited  with  a  close  friendship  with  the 
Eoyal  House.  Professor  Stengel  was  asked  "  Whether  he 
believed  the  Empire  would  participate  in  future  international  Con- 
ferences at  the  Hague?  "  He  gave  "  No  "  as  his  answer,  and 
said  "  that  such  Conferences  would  be  unnecessary  under  a 
German  peace,"  which  he  denned  as  a  sort  of  super-State,  in 
which  the  Germans  would  enforce  order  in  the  world.  '  The  one 
condition  of  prosperous  existence,  especially  for  the  neutrals,"  he 
said,  "  is  submission  to  our  supreme  direction.  Under  our  over- 
lordship  all  international  law  would  become  superfluous,  for  we,  of 
ourselves,  would  instinctively  give  to  each  one  his  rights."  On 
this  point  I  pass  no  judgment.  But  law  made  by  one  nation,  and 
imposed  upon  another,  cannot  be,  in  any  true  sense,  international. 
He  said  truly,  therefore,  that  under  this  regime  International  Law 
would  be  unnecessary. 
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That  is  the  answer  on  the  one  side,  published  with  the 
acquiescence  of  Herr  von  Bethmann-Hollweg.  The  outlook  is.  not 
encouraging  in  that  direction. 

THE  AMERICAN  PROPOSAL. 

Well,  then,  the  only  other  alternative  before  us.  is  "  the 
American  Plan,"  the  "  League  of  Nations  for  the  Enforcement  of 
Peace,"  which  I  confess  does  not  attract  me  either.  It  appears 
to  be  the  same  thing  in  another  dress.  It  seeks  the  same  goal 
by  another  pathway-^a  more  creditable  and  less  perilous  one — 
that  is  all. 

1.  A  word  as  to  its  origin  and  history.  Art.  XIX.  of  the 
Peace  Convention  of  1899  provided  that  "  the  Powers  reserve  to 
themselves  the  liberty  to  conclude  new  agreements,  general  or 
particular,  with  the  object  of  extending  obligatory  arbitration  to 
all  cases  which  they  judge  capable  of  being  submitted  to  it  " — 
obligatory  not  in  the  sense  of  compulsory,  which  is  the  new,  the 
current  reading,  but  as  involving  the  moral  imperative  of  honour- 
able obligation.  One  may  be  "  obliged  "  either  by  physical 
compulsion  from  without,  the  "  hangman's  whip,"  as  Robert 
Burns  called  it,  or  by  moral  impulsion  from  within — the  eme^es 
of  St.  Paul — the  sweet  reasonableness  of  honourable  and  well- 
ordered  minds. 

This  provision  was  taken  up  vigorously,  especially  after  the 
Second  Hague  Conference  in  1907,  and  altogether  considerably 
over  a  hundred  bipartite  treaties,  with  that  object,  have  been 
entered  into.  Those  formed  with  the  United  States,  however, 
were  not  ratified  by  the  Senate,  who  rejected  them  as  interfering 
with  its  prerogative.  There  was  a  deadlock  in  consequence. 
Steps  were  taken  to  propitiate  the  American  Senate.  The 
American  Society  for  the  Judicial  Settlement  of  International 
Disputes  was  formed  at  Baltimore,  under  the  presidency  of 
Mr.  Theodore  Marburg,  who  was  subsequently  appointed  Ambas- 
sador at  Brussels.  Gradually  the  Peace  Commission  Treaties,  as 
they  are  now  called,  were  evolved  to  satisfy  the  Senate,  the  first 
being  signed  in  1911;  and  "  The  League  to  Enforce  Peace  "  has 
been  formed  to  make  the  American  plan  universal,  and  to  divert 
the  progress  of  the  movement  and  its  direction  from  the  Hague 
to  Washington. 

The  plan,  I  grant,  is  an  immense  advance  upon  the  old  state 
of  things,  but  it  is  a  decided  set-back  on  the  Hague  procedure, 
and  its  object  is  most  manifestly  what  I  have  stated.  It  is 
sufficient  proof  of  this,  that  America  has  made  herself  the  centre, 
the  pivot  of  the  movement,  all  the  treaties  hitherto  formed,  with 
one  exception,  having  been  signed  only  with  herself,  the  exception 


148      THE  ENFORCEMENT  OF  THE  HAGUE  CONVENTIONS 

being  that  between  Argentina,  Brazil,  and  Chile,  signed  May  25, 
1915. 

The  obvious  criticism  is  that  such  procedure  can  have  no  affinity 
with  International  Law.  It  is  an  expedient  for  a  special  object. 
In  the  first  place,  it  is  like  the  German  supersession  of  the  Hague 
Conventions,  made  by  a  single  nation  and  imposed  upon  others — 
by  persuasion,  or  influence,  if  you  like,  but  still  imposed.  And  I 
respectfully  submit  that  what  belongs  only  to  personal  or  parti- 
cular objects  and  political  emergency  cannot  be  adopted  as  a 
general  and  permanent  rule  of  conduct.  All  rules  of  law  conform 
to  this  principle.  They  are  so  far  impersonal  and  impartial,  and, 
therefore,  should  be  framed  as  an  ideal,  and  not  to  meet  a  present 
emergency  or  to  serve  particular  ends. 

2.  Wherein  lies  the  difference  between  the  two  alternatives? 
Eadically,  essentially,  and  in  principle  there  is  none.     Germany 
intends  to  enforce  order  in  the  world,  to  impose  her  will  upon  the 
world  by  her  supreme  direction  and  by  force  of  arms.     America 
proposes  to  enforce  obedience  to  her  plan,   and,   when  that  is 
adopted,  to  her  will,  or  that  of  the  League,  which  will  be  the  same 
thing,  by  force  of  arms,  if  necessary.     The  imposition  of  will  and 
its  enforcement  by  arms,  I  repeat,  has  been  the  essence  of  all  war 
eince  the  world  began.     America — I  use  the  term  conventionally 
and  locally  of  course — is  seeking  the  hegemony  of  the  world,  only 
by  a  different  and  less  discreditable  way.     That  is  my  judgment, 
but,  of  course,  I  speak  only  for  myself. 

3.  The  proof  of  it  lies  here.     She  has  shewn  no  regard  to  the 
Hague  Conventions  as  such,  and  the  work  of  the  Hague  Con- 
ferences.    All  her  anxiety  has  been  centred  on  her  own  aims  and 
interests.     She  has  not  had  a  word  to  say  about  the  glaring  non- 
observance    of    the    Hague    Conventions,    the    violation   of    law 
established  by  the  signatory  governments  of  whom  she  was  one. 
She  has  been  very  sensitive — properly  so,  perhaps — about  Ameri- 
can interests  and  property,  and  a  great  deal  has  been  heard  at 
one  time  or  another,  from  President  Wilson  and  others,  about 
America,    as   the  strongest  neutral,    becoming  the   "  Arbiter  of 
Peace,"  whatever  that  may  mean,  between  the  belligerents,  when 
the  time  comes — that  is,  when  they  have  exhausted  themselves, 
and  destroyed  each  other,  and  so  have  become  amenable  and  sub- 
missive.    But  the  Hague  Conventions  seem  to  have  been  a  matter 
of  little  or  no  consideration. 

I  repeat,  America  has  no  protest  for  breaches  of  International 
Law  or  inhuman  conduct  unless  they  touch  herself.  She  has, 
especially,  had  no  word  of  remonstrance  for  violations  of  the 
Hague  Conventions.  Belgium,  Serbia,  and  the  other  countries 
appeal  to  her  philanthropy,  not  to  her  sense  of  justice  and  right. 
The  popular  heart  is  sound  when  the  official  voice  is  silent. 
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America  has  no  protest  for  the  illegal  and  inhuman  sinking 
of  ships  unless  they  have  American  subjects  on  board.  There  is 
nothing,  it  has  been  said,  more  sacred  or  inviolable  in  Inter- 
national Law  than  the  Red  Cross  of  the  Geneva  Convention, 
which  is  now  under  the  protection  of  the  Hague  Conventions. 
W.  E.  Hall,  in  his  International  Law,  deals  briefly  with  the 
position  created  by  the  violation  of  the  Red  Cross.  He  says, 
Until  belligerents  see  proof  that  intentional  violation  of  the 
Convention  " — we  may  now  say,  of  the  "  Conventions,"  for  Hall 
was  anterior  to  the  Hague  provisions — ' '  will  be  punished  by  their 
enemy,  every  violation  will  be  regarded  as  the  evidence  of  a  laxity 
of  conduct  on  his  part  which  will  lead  to  corresponding  laxity  in 
them."  It  has  become  worse  than  that.  But  what  is  the  use 
of  discussing  particular  cases,  when  the  doctrine  of  a  scrap  of 
paper  "  is  adopted  by  all  the  neutrals?  There  is  no  remonstrance. 

America,  however,  is  in  the  position  of  the  strong  neutral, 
whose  help  is  desirable,  but  whose  hostility  may  be  embarrassing. 
She  is  fully  aware  of  her  position,  and  her  attitude  is  taken  accord- 
ingly. She  is  promoting  what  is  euphemistically  called  "  A 
League  of  Peace,"  to  establish,  by  force  of  arms  if  necessary, 
the  acceptance  of  her  own  plans,  and  to  keep  what  she  calls  the 
backward  and  undeveloped  races  in  order — that  is,  to  keep  them 
down  in  a  state  of  tutelage.  (It  is  only  fair  to  say,  however,  that 
Mr.  Theodore  Marburg  is  the  only  person  I  have  heard  advocate 
this  at  any  length.)  The  object  is  not  the  enforcement  of  the 
Hague  Conventions,  but  the  furtherance  of  special  proposals,  even 
by  armed  force  to  be  created  for  the  purpose.  Law,  however,  is 
independent  of  all  such  considerations. 

4.  The  fatal  flaw  in  "  The  Plan  "  we  are  discussing  is  the 
proposed  employment  of  military  force.  An  armed  force, 
however  small,  would  always  be  looking  towards  coercion,  and 
insensibly  progressing  towards  it.  There  is  the  recrudescence  of 
what  has  led  to  the  present  war.  The  only  parties  who  welcome 
a  standing  army  are  those  who  are  professionally  connected 
with  it,  and  who  profit  from  it.  I  have  been  told  that  it 
is  commonly  said  in  the  States  that  the  military  proposals  in  the 
much-discussed  scheme  are  made  in  the  interests  of  the  war 
traders.  I  have  no  personal  knowledge  :  it  is  hardly  intentionally 
so,  I  should  say;  but  I  see  clearly  that  the  inclusion  of  these 
proposals  in  the  scheme  destroys  its  pacific  character.  It  is,  as 
the  logicians  say,  "  contrary  to  the  necessary  laws  of  thought  "; 
and  I  know  also  that  it  is  the  necessity  of  professionalism  to 
magnify  its  office,  that  militarism  is  for  the  nation  what  the  drug 
habit  is  for  the  individual ;  and  that  a  standing  army  will  be  to  the 
interest  of  the  war  traders  and  profiteers  is  apparent  on  the  face 
of  things. 


150  THE    ENFORCEMENT    OF    THE    HAGUE    CONVENTIONS 

I  know,  moreover,  that  "  material  safeguards  of  peace  have 
not  been,  nor  ever  can  be  devised.  The  best  that  force  can  do  is 
to  postpone  the  evil  day."  Not  even  a  League  of  Nations,  with 
material  armament  sufficiently  powerful  to  enforce  its  will,  can 
effectually  guarantee  a  warless  world,  or  the  honourable  fulfilment 
of  moral  obligation. 

But  I  turn  again  to  Dr.  W.  I.  Hull,  the  interpreter  of 
the  League,  and  I  find  him  saying  that  "  the  creation  and  efficacy 
of  the  proposed  force  are  a  manifest  impossibility  unless 
national  armaments  for  international  purposes  have  been  entirely 
destroyed." 

That  day  is  not  yet,  or  likely  to  come  soon;  and  it  seems  to 
me  a  pity  to  waste  time  when  there  is  so  much  more  immediately 
pressing  and  important  work  to  be  done,  and  work  that  clamours 
for  attention. 

I  shall  be  told  that,  in  the  administration  of  justice,  enforce- 
ment is  necessary.  Granted.  The  only  question  is,  of  what 
kind  shall  it  be,  and  whether  it  shall  dominate.  It  need  not  be 
military  and  material.  That  is  wholly  of  the  lower,  and  the  ideas 
of  judicial  administration  and  enforcement  have  considerably 
altered,  and  very  much  for  the  better,  of  late  years.  They  are 
higher,  more  humane,  more  efficient.  Capital  punishment,  for 
example,  occupies  a  very  different  position,  and  to  the  advantage 
of  society,  as  regards  the  classes  of  crime  for  which  it  was 
formerly  inflicted. 

But,  since  you  must  have  your  judiciary,  and  even  your 
"  High  Court  of  Justiciary,"  as  it  is  called  in  Scotland,  who  is  to 
appoint,  control,  and  supersede,  if  necessary?  Otherwise  there 
is  created  an  independent,  irresponsible,  absolute,  and  irremov- 
able dictator,  or  body  of  dictators,  which  the  world  would  not 
tolerate,  and  which  would  introduce  a  worse  state  of  things,  for  it 
would  be  utterly  subversive  of  liberty. 


PRACTICAL  PROPOSALS. 

We  shall  be  agreed,  I  think,  that  any  system  of  enforcement 
must  be  logical,  workable,  remedial.  Our  avowed  object  is  the 
peace  of  the  world  and  the  prevention  of  a  recurrence  of  this 
insane  practice  of  war.  Well,  there  are  two  branches  of  the 
political  machinery  of  international  peace  and  juridical  order. 
They  are : 

1.  International  Arbitration,  which  is  remedial,  but  can  deal 
only  with  the  differences  and  difficulties  which  have  already  arisen. 

2.  International  Federation,  or  Union,  which  is  anticipative 
and  preventive,  and  indispensable  to  universal  jurisdiction. 
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The  American  plan,  which  I  have  had  the  temerity  to  criticise, 
does  not  come  within  its  scope,  for  it  is,  in  my  view,  only  a  new 
way  of  forming  an  alliance  for  a  definite  end — the  domination  of 
the  world  in  the  interests  of  peace.  But  it  does  come  within 
scope  of  the  fact  that  international  agreement  and  co-operation 
is  the  way  of  peace  and  order,  not  world-conquest,  and  the  imposi- 
tion of  a  supreme  will.  It  is  a  mere  truism  that  all  international 
arrangements  must  be  made  by  formal  agreement — that  is,  by 
some  form  of  treaty ;  and  also  that  no  treaty,  or  agreement  of  any 
kind,  will  be  of  use  if  the  signatories  will  not  honourably  abide 
by  their  engagements. 

Meanwhile  we  have  to  start  where  we  are,  not  where  we  fancy 
we  are,  or  would  be  if  only  we  organise,  formulate  our  scheme,  and 
will  the  result.  That  is  scarcely  diluted  Prussianism,  as  we  see 
it  in  theory  and  operation.  We  must  be  wiser  and  more  sanely 
practical. 

We  must  beware  of  attempted  ' '  short  cuts, ' '  to  use  a  word  of 
our  friend,  the  late  Dr.  B.  F.  Trueblood,  in  the  American 
Advocate  of  Peace,  in  relation  to  the  attempt  to  create  the  so-called 
Court  of  Arbitral  Justice  at  the  last  Hague  Conference,  for  they 
generally  mean  ulterior  ends,  either  open  or  surreptitious. 

We  must  beware  of  subterfuges,  call  things  by  their  right 
names,  and  make  honest  avowals. 

And,  above  all,  we  must  be  practical.  By  that  I  refer  not  so 
much  to  the  details,  as  the  principles,  of  practical  action.  It 
is  not  a  philosophical  ideal  I  advocate,  but  a  scientific  practice. 


SUMMARY  AND  CONCLUSION. 

1.  Our  initial  fact  is  that  we  have  no  means  for  the  enforce- 
ment of  international  agreements. 

2.  Our  second  is  that  all  the  really  practicable  proposals  before 
the  world  involve  some  form  of  federation  or  union.     There  is  no 
other  way.       It  is  this  alone  that  will  solve  the  question  of  an 
international  police,  of  international  administration,  of  an  inter- 
national   army    and    navy,    and    all    other    branches    of    formal 
international  co-operation. 

3.  The  governing  and  administrative  body  must  be   created 
before  there  can  be  an  executive  with  forces  of  any  sort  at  its 
command. 

4.  Federation  is  not  an  unknown  method,  and  it  is  as  prac- 
ticable for  the  whole  of  Europe,  and,  indeed,  for  the  whole  world, 
as  it  is  for  the   U.S.A.,   the  rest  of  the   American  Continent, 
Australasia,  South  Africa,  or  Switzerland. 

What  is  needed  primarily,   and  promptly,   if  possible,   is  to 
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change  the  centre  of  gravity  in  international  society.     How  is  it 
to  be  done? 

Dr.  David  Jayne  Hill  has  pointed  out  the  way.  Eeferring  to 
the  old  system  of  peace  by  the  equilibrium  of  forces,  he  says : 

"Thus  every  principle  of  justice  has  been  repeatedly  disregarded,  until  in 
the  name  of  a  system  absolutely  mechanical,  and  based  entirely  on  force,  all 
natural  limits  have  been  disregarded,  nationalities  dismembered,  whole  nations 
effaced  from  the  map,  and  distant  continents  partitioned  by  ruthless  expro- 
priation or  compliant  transaction.  It  is,  however,  clear  that  the  system,  neces- 
sary as  it  may  have  seemed  at  definite  points  in  the  course  of  their  development, 
certainly  does  not  express  the  juristic  character  of  the  State,  and  is  not  to  be 
commended  as  a  guarantee  of  international  justice,  which  it  plainly  disregards." 

The  new  regime,  which  is  adequate  for  the  present  emergency, 
if  we  have  patience  and  fortitude,  he  thus  describes : 

"  Analogous  to  it  in  some  superficial  aspects,  but  far  removed  from  it  in 
spirit  and  purpose,  is  the  principle  of  Federation.  The  resemblances  of  the  two 
systems  are.  however,  only  upon  the  surface.  Both  are  endeavours  to  promote 
security  by  association  and  by  the  creation  of  a  powerful  resisting  body,  which 
may  by  its  increased  force  ward  off  attacks  from  without,  and  thus  secure  peace 
and  safety  to  its  component  parts ;  but  here  the  similarity  abruptly  ends. 

"  While  equilibrium  is  based  upon  the  assumption  of  hostility,  Federation 
rests  on  the  assumption  of  amity."  ["This  is  what  I  meant  by  the  change  of 
focus  or  of  the  centre  of  gravity.]  "  The  former  is  primarily  a  device  to  render 
one's  foes  powerless  to  injure,  and  this  result  sets  the  limits  to  the  compact. 
The  latter  recognises  a  deeper  and  more  far-reaching  community  of  interests, 
and  extends  the  juristic  functions  of  the  State  by  widening  their  scope  of  applica- 
tion. The  one  is  negative  and  passive  in  its  purposes,  the  other  is  constructive 
and  active." 

He  adds  that  "  the  first  great  example  of  the  benefits  of 
federation  in  modern  times  is  the  American  Union  ' ' ;  and 
these  have  been  so  great  that  it  is  not  surprising  that  its  citizens 
would  desire  to  see  them  extended  to  the  whole  world.  It  is  a 
praiseworthy  idea,  but  good  distorted  becomes  evil,  and  the  highest 
may  sink  to  the  lowest.  If  we  keep  to  the  highest  it  is  all  right. 

I  therefore  recommend  the  principle  of  INTERNATIONAL 
FEDERATION,  of  which  we  have  so  many  actual  instances  already, 
as  the  great  desideratum  for  more  extensive  adoption.  I  have  no 
magical  project  to  set  before  you.  There  are  projects  galore,  all 
leading  in  its  direction,  and  they  spawn  every  day.  I  could  easily 
submit  one.  Let  me,  however,  remind  you  of  Kipling's  words  : 

"  There  are  nine  and  sixty  ways 
Of  composing  tribal  lays, 
And  every — single — one — of  them  is  right." 

It  is  the  principle  I  care  about;  the  practice  must  be  left  to 
experts.  It  is  a  gigantic  work,  to  be  undertaken,  when  the  open- 
ing occurs,  by  suitable  persons.  Private  individuals  may  do  what 
they  can,  and  the  peoples  will  have  to  be  educated  up  to  its 
adoption;  but  at  the  best  their  productions  will  have  value  only 
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for  the  common  sense  and  freshness  they  contain,  and,  of  course, 
as  a  means  of  education.  The  main  thing  i&  the  adoption  of  the 
method  and  its  steady  development. 

I  suggest  that  at  the  close  of  the  war — nothing  can  be  done 
before — and  as  its  outcome,  a  beginning  might  be  made  with  the 
settlement  of  the  British  Imperial  problem  on  these  lines.  Some- 
thing will  have  to  be  done  in  that  direction,  and  it  might  well 
be  a  beginning  for  the  whole  world.  Following  that,  or  perhaps 
even  simultaneously,  a  federation  more  or  less  formal  might  be 
made  between  Britain  and  her  allies ;  then  if  America  is  able  to 
put  aside  her  hyphenated  ambitions,  and  become  a  whole-hearted 
seeker  of  peace,  that  country  may  come  in  also — is  she  not  seeking 
the  result,  though  not  yet  ready  for  the  way? — and  then,  finally, 
may  come  the  inclusion  of  Germany  herself,  taught  the  unwisdom 
of  her  insane  policy  and  terribly  mistaken  and  fatal  experiment. 
She  also  may  adhere  to  the  World  Federation,  not  as  a  dominant 
head,  but  as  an  amicable  and  useful  member.  That  time, 
perhaps,  is  not  yet,  and  meanwhile  there  is  much  to  be  done. 

Do  you  ask,  what  can  we  contribute?  How  may  we  begin? 
We  may  anticipate  and  prepare,  but  what  can  be  done  in  the  way 
of  action  ?  I  reply  the  best  thing  we  can  do  is  to  follow  on,  more 
earnestly  and  vigorously,  the  good  way  in  which  we  already  are. 
J  seriously  submit  what  seems  to  me  a  self-evident  fact,  and 
therefore  its  utterance  a  mere  truism — that  the  juridical  order 
of  the  world,  which  is  from  our  present  view-point  the  condition 
of  universal  peace,  can  be  secured  only  by  the  establishment  and 
development  of  International  Law,  and  that  international 
co-operation  for  that  end  is  the  direct  and  sure  pathway  to  the 
desired  goal.  That  is  not  to  be  reached  by  a  single  step.  The 
great  reform  will  not  be  achieved  by  a  dramatic  coup  de  main. 
It  will  be  gradual  and  evolutionary,  not  catastrophic.  At  the 
risk  of  repetition,  therefore,  I  say :  The  reform  and  codification, 
the  development  and  application,  of  the  Law  of  Nations  will  do 
more  than  all  the  artificial  schemes  and  projects  ever  invented, 
and  if  we  follow  more  vigorously  and  earnestly  the  work  in  which 
we  are  already  engaged  we  shall  contribute  our  best  towards  the 
shaping  of  the  new  times.  But  the  International  Law  of  the 
World  must  not  be  labelled  ' '  Made  in  Germany, "  or  be  a  German 
imposition,  any  more  than  it  can  be  of  "  American  "  or  "  British 
manufacture":  it  must  be  cosmopolitan,  or  nothing — an 
international  creation,  and  mutually  accepted,  not  imposed. 

In  my  judgment  the  International  Law  Societies  have  been,  so 
far,  the  most  effective  of  all  agencies  for  the  promotion  of  universal 
peace  and  the  establishment  of  juridical  order.  Law  is  both  the 
generative  force  and  the  soul  of  that  order.  Without  law  the 
Society  of  Nations  will  be  incomplete  and  impossible,  and  by 
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means  of  its  development  the  character  of  that  Society  will  be 
determined.  The  creation  of  the  International  Code  and  the 
development  of  the  International  Society  will  proceed  pari  passu, 
the  one  dependent  on  the  other.  But  it  is  not  the  big  stick  in  the 
strong  hand  that  will  secure  the  agreement  and  co-operation  of  the 
members.  The  habit  of  law  and  of  obedience  to  law  has  to  be 
formed,  and  that  is  not  a  veneer  or  a  polish  that  may  be  applied  : 
it  must  grow  out  of  the  life. 

PROBABLE  PROCEDURE. 

The  course  of  events,  I  apprehend,  will  be  something  like  this  : 
The  first  thing  will  be  to  bring  the  war  to  a  close,  if  possible,  in  a 
way  that  will  exclude  the  continuance  of  military  alliances,  or  the 
creation  of  military  or  semi-military  leagues  or  agreements,  which 
would  still  mean  the  old,  bad  system  that  has  plunged  the  world  in 
war,  and  must  lead  to  a  renewal  when  the  continued  military 
preparations  admit,  or  require. 

For  the  settlement,  peace  plenipotentiaries  will  be  appointed, 
and  this  will  be  followed  by  a  Congress  of  reconstruction.  That 
will  be  the  point  of  new  departure,  when  we  should  be  ready 
with  the  wisest  and  most  matured  plans  we  can  suggest,  not  for 
popular  consumption,  but  for  diplomatic  guidance,  to  submit  as 
opportunity  may  offer  to  the  framers  of  the  new  regime.  After 
that  we  must  still  go  on  with  our  task,  working,  watching,  waiting, 
weaving  the  results  of  our  efforts  into  a  stout  and  strong  texture 
— nothing  more ;  but  that  will  be  sufficient.  The  over-forces  and 
ideals  will  do  the  rest. 

But  we  must  be  under  no  delusion.  We  have  to  nurture  a 
temper  of  mind  and  a  habit  of  obedience  to  law  and  order  which 
will  do  for  international  association  and  intercourse  what  civilisa- 
tion has  done  for  the  national  life.  All  that  I  should  wish  to  say 
on  this  point  was  admirably  set  forth  in  an  Address  delivered 
before  a  body  of  lawyers,  the  American  Bar  Association,  at 
Montreal,  on  September  1,  1913,  by  the  then  Lord  Chancellor 
of  Great  Britain.  I  was  in  Canada  shortly  afterwards,  and  had 
many  opportunities  of  referring  to  it  in  public,  and  can  testify 
to  the  wide  interest  evoked  by  his  words.  I  should  like  to  quote, 
but  should  want  to  quote  nearly  the  whole  address,  and  I  have 
already  trespassed  far  too  long  on  your  patience.  I  will,  therefore, 
merely  commend  it  to  you  as  a  more  cogent  and  effective 
presentation  of  this  point  than  any  I  could  make. 

Later  words  of  the  same  speaker  may  fitly  conclude  this  paper. 
Speaking  at  the  close  of  an  address  by  Sir  John  Macdonell  to 
the  members  of  the  Sociological  Society,  Lord  Haldane  said  it 
was  not  too  much  to  entertain  at  least  the  hope  that  there  might 
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be  after  the  war  such  a  hatred  of  war  and  of  violence  and  of  breach 
of  obligations,  ethical  or  legal,  that  we  might  have  a  sufficiently 
long  period  of  tranquillity  for  the  formation  of  a  body  of  opinion 
so  powerful  that  no  nation  in  the  future  would  dare  to  challenge  it. 
Since  writing  the  above  paper  a  pacifist  friend  sends  me  the 
following  pertinent  query :  ' '  Why  not  federate  the  whole  world 
on  the  model  of  the  British  Colonies?  No  dispute  ever  arises 
between  them,  because  each  is  sovereign  in  its  own  domain,  and 
no  one  ever  interferes  with  the  others." 


(Read  before  the  Grotius  Society  on  November  28,  1916.) 


THE  TREATMENT  OF  CIVILIANS  IN  OCCUPIED 
TERRITORIES. 

BY 

SIB  ALFBED  HOPKINSON,  K.C.,  LL.D.,  B.C.L. 


A  SET  of  rules  drawn  up  for  the  purpose  of  mitigating  the  horrors 
of  war  and  of  securing  the  non-combatant  population  from 
unnecessary  suffering  and  injury  without  stopping  the  operations 
of  the  military  forces  which  occupy  the  territory  of  another  belli- 
gerent received  the  general  assent  of  civilised  nations  at  the  Hague. 
These  rules  are  based  on  clear  principles  which  really  only  require 
statement  to  commend  them  for  adoption  by  their  reasonable- 
ness and  obvious  conformity  with  the  dictates  of  humanity. 
Unfortunately,  however,  the  subject  at  present  is  of  no  practical 
importance.  The  only  Power  which  has  occupied  without  formal 
annexation  any  considerable  part  of  the  territories  of  other  States 
in  Europe  has  from  the  first  outbreak  of  hostilities  acted  and  still 
acts  with  complete  disregard  not  only  of  International  Conven- 
tions and  the  rules  laid  down  by  all  modern  authorities  on 
International  Law,  but  also  of  that  eternal  law  (jus  naturale) 
which  requires  no  convention  or  rule  to  give  it  authority. 
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The  belligerents  on  the  other  side,  in  spite  of  all  their  efforts, 
have  been  unable  to  protect  the  civilian  population  of  these  occu- 
pied districts  from  hideous  and  inhuman  outrages.  "  Murder, 
lust,  and  pillage  have  prevailed  on  a  scale  unparalleled  in  any 
war  between  civilized  nations  in  the  last  three  centuries  "  in  the 
territories  occupied  by  the  Germans.  Meanwhile  the  only  neutral 
Power  which  could  possibly  do  anything  without  risks  so  appalling 
as  to  make  action  really  impossible  maintained  friendly  inter- 
course with  the  offender  during  the  most  flagrant  violations  of 


158         THE  TREATMENT  OF  CIVILIANS  IN  OCCUPIED  TERRITORIES 

neutral  rights  the  world  has  ever  seen.  But  although  the 
rules  laid  down  either  in  the  text-books  or  in  the  Hague  Con- 
ventions as  to  the  treatment  of  the  inhabitants  of  invaded  or 
occupied  territories  have  at  present  no  more  practical  effect  on 
earth  than  on  Jupiter  or  Saturn,  it  is  of  historical  interest  to  see 
what  rules  intelligent  and  well-meaning  persons  would  like  to  see 
observed,  and  how  they  have  been  and  are  generally  disregarded 
by  Germany.  It  will  be  instructive,  too,  to  note  how  the  most 
reasonable  rules  are  useless,  how  International  Law  becomes  a 
farce,  unless  there  is  a  sanction  of  some  kind  to  enforce 
observance. 

The  Hague  Conventions  contain  valuable  provisions  dealing 
with  the  subject,  and  they  are  clearly  summarised  in  short  com- 
pass by  Professor  Holland  in  his  work  on  the  "  Laws  of  War  on 
Land."  It  is  first  necessary  to  distinguish  between  the  case  of 
invasion  before  occupation  is  complete  and  that  of  occupation 
where  the  invading  force  has  definitely  taken  possession,  in  fact, 
of  a  given  territory. 

It  is  important  on  this  as  on  other  questions  of  International 
Law  to  see  what  are  the  broad  underlying  principles  which  may 
be  regarded  as  permanent.  With  regard  to  many  subjects  the 
present  war  has  shown  how  difficult,  how  impossible,  it  is  to 
foresee  new  conditions  and  provide  for  them  in  detail  by  rules 
drawn  up,  as  they  almost  always  must  be,  in  view  of  different 
conditions;  but  the  rules  drawn  up  as  to  the  treatment  of  the 
civilian  population  of  occupied  or  invaded  territories  seem  well 
adapted  to  present  conditions  if  only  there  was  any  power  to 
secure  their  observance.  The  object  of  them  is  to  minimise  so 
far  as  possible  the  horrors  of  war  and  the  suffering  inflicted  on 
non-combatants,  but  the  German  theory  and  practice  has  been  to 
use  cruelty  to  the  unarmed  civilian  population  with  a  view  to 
crush  resistance  as  well  as  to  avenge  defeat,  and  also  to  terrorise 
all  weaker  States  by  the  threat  of  similar  outrages.  "  These 
excesses  were  committed — in  some  cases  ordered,  in  others 
allowed — on  a  system  and  of  a  set  purpose.  That  purpose  was  to 
strike  terror  into  the  civil  population  and  dishearten  the  Belgian 
troops,  so  as  to  crush  down  resistance  and  extinguish  the  very 
spirit  of  self-defence."  No  one  can  read  carefully  the  account  of 
what  took  place  after  the  defeat  of  the  Germans  near  Malines  on 
August  25,  1914,  without  being  convinced  that  this  charge  is 
proved  up  to  the  hilt. 

The  view  accepted  in  theory  was  that  the  invading  army  should 
inflict  no  more  damage  on  the  civilian  population  than  is  neces- 
sarily caused  by  military  operations  regularly  carried  on,  and  by 
the  necessary  steps  for  obtaining  accommodation  and  support  for 
the  forces.  Accordingly  "  Family  honour  and  rights,  the  lives  of 
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individuals  and  private  property,  as  also  religious  beliefs  and 
liberty  of  public  worship  must  be  respected.  Private  property 
cannot  be  confiscated.  Pillage  is  formally  prohibited.  No 
general  penalty,  pecuniary  or  otherwise,  can  be  inflicted  on  the 
population  on  account  of  isolated  acts  for  which  it  cannot  be 
regarded  as  collectively  responsible."  When  a  territory  is 
actually  occupied  the  occupant  has  the  right  or,  it  may  be  said, 
even  the  duty  ' '  to  re-establish  and  insure  as  far  as  possible  public 
order  and  safety  while  respecting,  unless  absolutely  prevented,  the 
laws  in  force  in  the  country."  It  is  unnecessary  to  repeat  here 
the  rules  all  based  on  the  same  general  principles  which  are  given 
in  Arts.  24  to  28  and  47  to  56  of  the  Hague  Convention. 
Their  object  and  effect  is  generally  quite  clear. 

There  are  two  questions,  however,  to  which  special  attention 
has  been  called  in  the  discussions  of  the  Grotius  Society  upon 
which  the  rules  appear  open  to  some  doubt,  and  as  to  which, 
either  now  or  in  the  near  future,  it  will  be  important  to  arrive  at 
a  definite  understanding.  First,  whether  individuals  guilty  of 
crimes  and  offences  against  the  laws  of  war  may  be  punished  if 
they  fall  into  the  hands  of  another  belligerent,  or  whether  they 
may  plead  the  order  of  a  superior  as  a  defence.  It  seems  clear 
that  individuals  not  acting  under  definite  command  of  a  superior 
may  be  so  punished  in  such  manner  "as  is  prescribed  by  the 
military  code  of  the  belligerent  into  whose  hands  they  may  fall, 
or  in  default  of  such  code  then  to  such  punishment  as  may  be 
ordered  in  accordance  with  the  laws  and  usages  of  war  by  a 
military  Court."  Is  it  not  right  to  go  further  and  say  expressly 
that  just  as  the  order  of  a  superior  in  this  country  is  no  defence 
in  a  prosecution  for  a  crime  at  common  law,  so  the  order  of  a 
superior  officer  to  commit  an  act  which  is  malum  in  se  and  also 
forbidden  by  the  law  of  nations,  is  not  sufficient  ground  for 
exempting  the  person  who  does  the  act  and  then  falls  into  the 
hands  of  the  opposing  belligerent,  from  punishment.  If  an  officer 
orders  a  squad  of  soldiers  to  enter  a  house  and  kill  the  women 
and  children  there  or  to  mutilate  them,  and  those  who  have  just 
committed  the  act  are  taken,  are  they  to  be  entitled  to  treatment 
as  ordinary  prisoners  of  war? 

Secondly,  what  right  of  self-defence  have  the  population  of  an 
invaded  territory?  Are  they  bound  to  see  their  homes  destroyed, 
their  families  driven  out  and  insulted,  without  taking  any  action, 
and,  if  taken  prisoners,  may  they  lawfully  be  put  to  death  in  case 
they  have  resisted  the  invader?  The  Hague  Regulations  appear 
to  recognise  "  that  the  population  of  a  territory  which  has  not 
been  occupied  who  on  approach  of  the  enemy  spontaneously  take 
up  arms  to  resist  invading  troops  without  having  had  time  to 
organise  themselves  shall  be  regarded  as  belligerents  if  they  carry 
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arms  openly  and  if  they  respect  the  laws  and  usages  of  war." 
Such  a  right  is  an  essential  protection  against  the  worst  outrages. 
Belying  on  the  clear  rules  of  International  Law  for  the  protection 
of  non-combatants,  the  Belgians  as  a  rule  gave  up  such  arms  as 
they  possessed  to  their  own  civil  authorities  when  the  invasion 
took  place.  Wholesale  massacre  of  the  unarmed  population  in 
some  places,  murders  of  women  and  children  in  many  others,  and 
numberless  rapes  and  hideous  outrages  by  the  invaders  followed. 
The  real  solution  of  the  difficulty  seems  to  be  that  the  whole  adult 
male  population  of  every  country  should  have  definite  military 
training,  that  each  man  should  have  his  regular  place  in  a  civilian 
defensive  force.  Invasion  would  then  be  a  matter  of  greater  diffi- 
culty. The  instinct  which  every  man  worthy  of  the  name  has  to 
defend  his  home  would  be  recognised,  and  his  acts  done  with  that 
object  clearly  legalised.  Switzerland  has  remained  in  peace  and 
immune  from  violation,  owing  largely  to  its  system  of  universal 
military  training  for  defence.  Had  such  a  system  existed  in 
England,  the  war,  even  if  it  had  begun,  might  very  probably  have 
been  ended  in  a  few  months.  The  Territorials  who  volunteered 
for  service  abroad  at  the  beginning  of  the  war  have  rendered 
splendid  service,  but  how  different  would  the  position  have  been 
had  they  been  ten  times  more  in  number,  more  fully  organised, 
and  had  received  more  training ! 


(Read  before  the  Grotius  Society  on  December  5,  1916.) 


WAR   TREASON. 

BY 

PROFESSOR  J.    H.    MOEGAN. 


THE  term  "  War  Treason  "  is  a  hybrid,  and  I  hope  to  prove  it  is 
also  a  bastard.  It  is  the  result  of  a  forced  and  illegitimate  union 
between  Constitutional  Law  and  International  Law.  It  is  of 
German  origin,  and  was,  I  think  I  may  safely  say,  imported  into 
this  country  by  Professor  Oppenheim.  It  finds  no  countenance  in 
the  works  of  English  writers  upon  International  Law.  Hall  never 
mentions  it;  Westlake  only  refers  to  it  in  order  to  condemn  it; 
Professor  Holland  is  obviously  uneasy  about  it.  Alone  among 
English — or  may  I  say  without  offence  Anglo- German  ? — writers, 
Professor  Oppenheim  cherishes  it,  and,  while  admitting  that  it 
finds  no  place  in  the  Hague  Eegulations,  lays  down  in  the  most 
dogmatic  manner,  and  without  citing  any  authorities  in  support, 
that  "  a  belligerent  making  use  of  treason  " — to  quote  his 
illuminating  expression — "acts  lawfully."1  Furthermore  if,  as 
I  hope  to  show,  its  use  can  only  be  supported,  juristically  speak- 
ing, by  the  assumption  that  a  military  occupation  of  foreign 
territory  operates  as  a  transfer  of  the  allegiance  of  the  inhabitants 
from  their  natural  and  legal  sovereign,  it  will  be  seen  that  its 
continued  use  tends  to  perpetuate  a  theory  of  occupation  which 
is,  very  properly,  regarded  to-day  as  no  less  harsh  than  obsolete ; 
a  theory  which  is  a  relic  of  the  bad  times  when  occupation 
operated  as  conquest — a  relic,  indeed,  of  the  times  when 
Frederick  the  Great  claimed  the  right,  as  the  Germans  are  claim- 
ing to-day,  to  compel  the  inhabitants  of  the  territories  he  occupied 
to  assist  his  military  operations,  and  even  to  serve  in  his  armies. 
If,  therefore,  we  allow  the  insidious  conception  of  war  treason 
to  gain  a  footing  in  jurisprudence  we  shall  be  in  danger  of  giving 
countenance  to  most,  if  not  all,  of  the  illegalities  practised  by  the 


1  International  Law,  "  War,"  p.  199. 

11 
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German  Government  in  Belgium — practices  which  are  only 
intelligible  on  the  assumption  that  Germany  regards  her  occupa- 
tion as  equivalent  to  conquest. 

The  term  "  war  treason,"  although  not  strictly  confined  by 
Professor  Oppenheim  to  acts  done  by  the  inhabitants  in  an 
occupied  country,  is  evidently  regarded  by  him  and  by  German 
writers  as  referable  principally  to  cases  of  this  kind.  He  gives 
them  as  his  chief  example,  and  says,  "  Inhabitants  of  enemy  terri- 
tory occupied  by  a  belligerent  who  give  information  to  the  enemy 
may  be  punished  for  war  treason."  And  on  page  199  of  Vol.  II. 
of  his  International  Law  he  writes  to  the  same  effect,  and  makes 
the  significant  addition  that  even  a  neutral  resident  in  an 
occupied  country  may  be  guilty  of  war  treason  in  such  cases. 
Before  examining  this  contention,  however,  it  will  be  as  well  to  go 
to  the  fountain-head — namely,  the  Militarstrafgesctzbuch  of  1872, 
the  Strafgesetzbuch  of  1871,  the  Verordnung  of  1899,  the  Kriegs- 
artikel  of  1902,  and  the  disquisitions  of  Holtzendorff  and  the 
Kriegsbrauch  im  Landskriege  (the  German  War  Book). 

The  German  Military  Code,  Part  II.  title  1,  dealing  with  mili- 
tary crimes  and  offences  on  the  part  of  military  persons,  groups 
under  section  i.  Hochverrath,  Landesverrath,  Kriegsverrath, 
terms  which  may  be  translated  as  "  High  Treason,"  '  Territorial 
Treason,"  and  "  War  Treason."  For  a  definition  of  the  first  two 
of  these  terms  we  must  turn  to  the  German  Civil  Penal  Code, 
arts.  80-93.  High  treason  is  there  defined  in  terms  not  very  dis- 
similar from  those  of  English  law,  while  territorial  treason  includes 
inciting  a  foreign  Power  to  war  with  Germany,  taking  service  with 
the  enemy  against  Germany,  and  intentionally  aiding  an  enemy 
Power,  betraying  fortresses,  destroying  military  works,  acting  as  a 
spy,  or  acting  to  the  prejudice  of  the  German  army  when  at  war. 
These  provisions,  by  section  91  of  the  same  code,  govern  the  case 
of  foreigners  on  German  territory  under  German  protection.  The 
case  of  foreigners,  whether  neutral  or  belligerent,  in  other  than 
German  territory  is  not  mentioned,  and  it  may  be  assumed  that 
(on  the  principle  laid  down  2  by  our  own  Courts  as  to  the  immunity 
of  foreign  subjects  from  exterritorial  legislation)  the  German  Civil 
Code  was  not  regarded  as  applying  to  them  in  cases  of  Landes- 
verrath. Kriegsverrath  is  not  mentioned  in  the  German  Civil 
Code  at  all,  as  indeed  it  could  not  be ;  but  there  is  a  vague  reference 
in  art.  91  to  foreigners  being  proceeded  against  according  to  usages 
of  war.  This  presumably  refers  to  acts  done  by  prisoners  of  war 
or  enemy  aliens  not  enjoying  protection. 


1  See  R.  v.  Jameson,,  [1896]  2  Q.B.  425;  and  cf.  R.  v.  Keyn  (1876)  L.  R. 
Ex.  Div.  65. 
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Returning  now  to  the  Military  Penal  Code,  we  find  that  terri- 
torial treason,  as  defined  in  the  Civil  Code,  is  by  paragraph  57  made 
'  War  Treason  "  in  the  case  of  a  German  soldier  who  commits 
it  in  the  field,  while  paragraph  58  defines  "  War  Treason  "  itself 
under  twelve  heads.  These  include  acting  as  guide  to  the  enemy, 
neglecting  to  perform  a  service  order  (Dienstbefehl),  neglecting 
the  provision  due  for  the  care  (Verpfiegung)  of  the  troops,  setting 
free  enemy  prisoners  of  war.  I  purposely  select  these  minor 
examples  because  we  have  to  bear  in  mind  that,  as  we  shall  see 
in  a  moment,  the  twelve  heads  of  "  War  Treason,"  though  in 
paragraph  58  they  are  referable  to  the  offences  by  German  soldiers, 
are  by  a  subsequent  paragraph  extended  to  the  acts  of  non- 
Germans.  And  the  penalty  in  all  cases  is  death.  Furthermore, 
paragraph  60  extends  the  offence  to  any  one  who  receives  credible 
information  of  a  design  of  war  treason  and  neglects  to  lay  an 
information. 

Paragraph  160  lays  down  that  any  foreigner  who  commits 
any  of  the  offences  defined  in  sections  57-59  in  the  war  zone 
(Kriegschauplatz),  during  a  war  against  Germany,  is  to  be 
punished  in  accordance  therewith;  while  paragraph  161  provides 
that  a  foreigner  in  a  foreign  territory  occupied  (besetzt)  by 
German  troops,  who  commits  against  such  troops  any  act  punish- 
able by  the  laws  of  the  German  Empire,  is  to  be  punished  in  the 
same  manner  as  if  the  offence  had  been  committed  by  him  in  the 
territory  of  Germany.  The  effect  of  the  latter  paragraph  is,  of 
course,  to  extend  the  German  law  of  high  treason  and  territorial 
treason,  to  say  nothing  of  the  law  of  war  treason,  to  the  inhabitants 
of  occupied  territories.  There  is  certainly  nothing  in  the  English 
statute  book  resembling  this  extension  of  exterritorial  legislation 
to  foreigners,  and,  like  war  treason  itself,  it  seems  to  misconceive 
altogether  the  transitory  character  of  occupation. 

So  much  for  the  Civil  and  Military  Codes.  But  in  1899  they 
were  supplemented  by  a  somewhat  sinister  Imperial  ordinance 
expressly  designed  to  deal  with  "  the  extraordinary  procedure  of 
military  law  towards  foreigners."  This  ordinance,  which 
incidentally  lays  down  the  procedure  under  which  Miss  Cavell  was 
tried,  lays  down  that  on  the  invasion  of  enemy  territory  a 
proclamation  is  to  be  issued  decreeing  death  to  all  civilians  who 
give  assistance  (Vorsschub  leisten)  to  the  enemy  forces  or  prejudice 
(Nachteil  zuzufiigen)  the  German  army.  The  rules  of  pro- 
cedure laid  down  are  not  to  exclude  the  powers  of  commanding 
officers  to  deal  summarily,  according  to  the  usages  of  war,  with 
foreigners  guilty  of  treasonable  acts  who  are  caught  in  the  very 
act  (auf  frischer  Tat). 

It  follows  from  all  this  that  in  time  of  war  a  foreigner  who 
in  Germany  in  the  field,  or  in  occupied  territory  whether  in 
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the  field  or  not,  commits  any  of  the  offences  which,  if  com- 
mitted by  a  German  soldier,  would  be  war  treason,  is  guilty  of 
the  same  offence.  Now  whatever  may  be  said  in  favour  of 
dealing  with  him  thus  when  in  German  territory,  there  is  a  great 
deal  to  be  said  against  so  dealing  with  him  when  in  his  own 
country.  It  will,  for  example,  be  obvious  that  to  apply  to 
foreign  civilians  the  same  tests  of  what  is  treasonable  as  are 
applied  to  German  soldiers  is  to  lose  sight  altogether  of  his 
relations  to  his  own  natural  sovereign.  Its  effect  is  to  compel  him 
to  betray  his  own  country,  and  also  to  make  mere  acts  of  omission 
a  treasonable  offence.  For  example,  for  a  German  soldier  or 
civilian  to  mislead  his  own  troops  is  obviously  a  treasonable 
offence,  whether  he  acts  as  guide  voluntarily  or  compulsorily ;  but 
it  is  obviously  unjust  to  apply  the  same  test  to  a  foreign  inhabi- 
tant in  his  own  country.  If  it  is  a  case  of  guiding  the  troops  of 
his  own  nationality  (as  distinct  from  misguiding  the  troops  who 
are  the  enemies  of  his  country)  the  inequality  is  still  more  mani- 
fest. The  same  reasoning  applies  to  supplying  the  members  of 
his  national  forces  with  food  or  giving  them  shelter.  But  German 
commentators  none  the  less  make  no  distinction :  what  is  war 
treason  in  the  case  of  the  German  soldier  or  civilian  is  equally 
war  treason  in  the  case  of  the  inhabitant.  For  example,  in  the 
German  War  Book  the  German  General  Staff  say 3 :  "  If  he 
[i.e.  the  inhabitant]  was  forced  to  act  as  guide  his  offence  cannot 
be  judged  differently  [i.e.  from  war  treason] ,  for  he  owed  obedience 
to  the  power  in  occupation." 

What  is  "obedience"  here  but  that  spurious  allegiance  which 
lies  at  the  bottom  of  this  detestable  and  illicit  conception  known 
as  war  treason?4  To  the  same  effect  Holtzendorff :  "Even  if  he 
has  been  compelled  to  act  as  guide  it  makes  no  difference."  5 

Moreover,  as  the  German  Military  Code  by  section  3  gives  the 
Emperor  an  undefined  power  to  alter  or  extend  its  provisions  in 
regard  to  foreigners,  it  will  be  obvious  that  there  are  no  limit* 
to  the  "  frightfulness  "  or,  to  quote  a  favourite  expression  of 
German  writers,  the  "  Terror  "  (Terrorismus)  of  this  conception  if 
it  once  be  tolerated.  In  Vol.  V.  of  Huberich  and  Speyer  6  will  be 
found  an  ordinance  of  October  12,  1915,  which  prescribes  death  to 
any  one  who  knowingly  aids  (vorsdtzlich  behilflich  ist)  in  any 
manner  whatsoever  an  enemy  soldier  or  person  acting  in  the 
enemy's  interest,  even  if  he  merely  offers  him  food.  The  ordinance 
does  not  call  it  war  treason  in  so  many  words,  but  it  is  obviously  an 


s  The  German  War  Book,  p.  122. 
4  See  below,  p.  171,  and  footnote  27. 

•  Holtzendorff,  Handbuch  des  V  olkerrechts ,  TV.  p.  471. 

•  Huberich  and  Speyer,  German  Legislation  in  Belgium,  V.  p.  42. 
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extension  of  the  same  conception.  Indeed,  the  reiterated  expres- 
sion, to  be  found  in  German  proclamations,  that  an  inhabitant 
"  renders  himself  guilty  of  the  pain  of  death  "  if  there  can  be 
imputed  to  him  any  act  or  omission,  however  trivial — it  may  be 
digging  potatoes  or  neglecting  to  put  his  hands  up  with  acrobatic 
promptitude — is,  I  think,  traceable  to  the  conception  that  a 
military  occupation  transforms  the  inhabitants  into  subjects  or 
gwcm'-subjects.  Now  this  conception  is  repudiated  by  all  English 
and  French  writers  of  authority.  Hall,  who  certainly  is  not 
wanting  in  latitude  to  the  rights  of  an  occupying  army,  emphati- 
cally denies  that  the  people  owe  the  invader  any  allegiance 
whatsoever.7  So  does  Westlake.8  The  Hague  Eegulations  have 
incorporated  the  modern  view  of  occupation  when  it  lays  down — 
4 '  Any  compulsion  of  the  population  of  occupied  territory  to  swear 
allegiance  to  the  hostile  power  is  prohibited."  9 


II. 

THE  FRENCH  VIEW. 

The  truth  is  that  the  very  words  "  War  Treason  "  are  an  intel- 
lectual outrage.  They  find  as  little  countenance  among  French 
jurists  as  among  our  own.  Colonel  Augier  and  Dr.  Le  Poittevin, 
in  their  Manual  of  French  Military  Law,  go  so  far  as  to  say- 
though  this  is  perhaps  going  too  far — that  a  "  national  "  who  acts 
on  behalf  of  his  own  country  can  never  be  guilty  of  treason.1' 
Foreigners  are  never  expressly  referred  to  in  the  Code  Militaire 
as  liable  to  incur  the  penalties  of  treason  except  in  art.  64  (1), 
which  refers  to  the  case  of  the  French  Army  in  the  presence  of  the 
enemy  on  French  territory.11  There  is  nothing  to  suggest  that 
it  extends  to  foreigners  in  a  foreign  country  occupied  by  French 
armies.  And,  indeed,  the  term  "  war  treason  "  is  never  used. 
The  term — "  trahison  de  guerre  " — does,  it  is  true,  make  a  new 
and  fitful  appearance  in  a  Manual  of  International  Law 12 
published  for  the  use  of  French  officers.  But  it  is  there  introduced 
with  obvious  misgivings ;  it  is  hinted  that  there  can  be  no 
imputation  of  moral  fault,  that  there  may  often  be  extenuating 


7  Hall,  International  Law,  p.  474. 

8  Westlake,  p.  96. 

9  Hague  ^Regulations  respecting  the  Laws  and  Customs  of  War  on  Land, 
art.  45. 

10  Trait^  theorique  et  pratique  de  Droit  penal  militaire,  II.  p.  512. 

11  Code  Militaire,  t.  ii.,  tit.  i.,  chap,  ii.,  art.  64. 

11  Manuel  de  Droit  international  a  r Usage  des  Officiers  de  VArmie  de  Terre 
(Paris,  1893),  pp.  35,  39,  89,  99. 
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circumstances,  and  it  is  described  in  terms  hardly  distinguishable 
from  definitions  of  espionage.  Even  so,  however,  its  appearance 
in  a  French  military  manual  has  excited  no  less  indignation  than 
surprise  among  French  jurists;  witness  the  words  of  that  eminent 
writer,  Professor  Fillet : 

"  A  special  word  has  been  forged  (forge)  in  Germany,  that  of  War  Treason. 
The  use  of  this  expression,  which  one  is  astonished  to  find  in  our  French  manual, 
contains  a  false  imputation,  and  one  very  injurious  to  those  against  whom  it  IB 
directed.  It  assumes  that  the  population  of  the  country  [occupied]  is  bound  by 
the  same  duty  of  fidelity  towards  the  enemy  as  it  owes  towards  its  own  country. 
Nothing  could  be  more  false."  13 

And  he  rightly  goes  on  to  emphasise  the  dangers  of  the  term  as 
giving  countenance  to  extreme  and  disproportionate  penalties  for 
acts  in  themselves  heroic  and  laudable.14 

It  must  be  remembered  that  "  treason  "  in  jurisprudence 
carries  with  it  the  implication  of  intent.  This  is  certainly  true  of 
English  law,  which,  indeed,  in  the  case  of  "  compassing  and 
imagining,"  has,  in  the  case  of  treason,  unlike  other  felonies,  made 
the  mere  intent  itself,  if  manifested  by  an  "  overt  act,"  punish- 
able as  treason.  "Intent"  is  the  very  essence  of  treason.15  An 
act  which  is  not  begotten  of  an  intent  is  not  treason;  while  an 
intent,  even  though  it  is  merely  parturient  and  does  not  give  birth 
to  the  act,  is.  And  in  the  definition  of  "Treason"  in  the  German 
Civil  Code  the  word  "  intentionally  "  (vorsdtzlich)  occupies  a 
conspicuous  place.  Now  to  extend  this  conception  of  treason  to 
disobedience  to  those  punitive  and  preventive  measures  of  a  belli- 
gerent which,  by  the  universal  consent  of  jurists,  rest  on  nothing 
better  than  the  necessity  of  the  belligerent — which  are,  in  fact, 
generally  described  as  "  martial  law  " — is  to  give  those  measures 
a  spurious  legality  which  they  do  not  and  never  can  possess,  while 
at  the  same  time  it  gives  colour  to  an  infliction  of  the  death  penalty 
without  any  proof  of  intent  at  all.  The  belligerent  who  prescribes 
such  punishments  of  martial  law  as  collective  or  vicarious  penalties 
never  stops  to  inquire  into  "  intents." 


III. 
THE  LEGAL  VIEW  OF  TREASON. 

Let  us  return  for  a  moment  to  the  meaning  of  "  treason  "  in 
Constitutional  Law.  It  is,  of  course,  a  breach  of  the  tie  of 
allegiance;  and  allegiance  is  of  two  kinds — (1)  the  permanent 
allegiance  of  the  natural-born  subject,  which  at  common  law  was 

13  Les  Lois  actuelles  de  la  Guerre  (1898),  p.  208  (Chap.  VIII.  s.  142). 
i*  Ibid.  i*  Cf.  R.  v.  Ahlers  (1914),  Criminal  Appeal  Kep.  XI. 
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indestructible ;  and  (2)  the  temporary  allegiance  of  the  alien,  which 
endures  as  long  as  he  enjoys  the  protection  of  the  sovereign. 

Let  us  assume  in  the  first  instance  that  a  country  is  at  war, 
but  neither  invaded  nor  occupied  by  the  enemy.  The  position  of 
a  subject  in  such  a  case  presents  no  difficulties.  The  moment 
his  country  is  at  war  any  adherence  to  the  enemy  is  treason,  and 
in  the  seventeenth  century  English  lawyers  went  so  far  as  to 
declare  that  merely  to  go  into  the  enemy  country  constituted  an 
act  of  adherence.  This,  however,  was  a  late  doctrine,  and  it  is 
open  to  considerable  doubt  whether  any  adherence  outside  the 
realm  would  in  earlier  times  have  been  held  to  be  treason  at 
common  law.  There  was  the  insuperable  difficulty  of  venue  le ; 
and  Maitland  is  well  within  the  mark  when  he  says  that  the  Year 
Books  suggest  that  the  King's  ligeance  was  regarded  as  "a 
geographical  tract."17  In  other  words,  the  scope  of  allegiance 
was  coterminous,  with  the  ambit  of  territorial  sovereignty.  Such 
cases  of  foreign  treason  (by  which  I  do  not  mean  treason  by 
foreigners,  but  treason  by  British  subjects  in  foreign  parts)  as  we 
find  before  the  statute  of  35  Henry  VIII.  were  all  cases  dealt  with 
by  "  martial  "  law — i.e.  by  the  Court  of  the  Constable  and 
Marshal,  which  exercised  jurisdiction  within  the  screen  of  the 
King's  armies  in  the  field — or  by  the  jurisdiction  of  the  Lord 
High  Admiral.  When  that  statute  made  the  foreign  treasons 
triable  in  the  Court  of  King's  Bench  it  operated  to  give 
exterritorial  force  to  the  Statute  of  Treasons  of  Edward  III., 
which  up  to  that  date  had  not,  I  think,  made  foreign  treason  an 
offence,  for  the  simple  reason  that  it  failed  to  provide  any  means 
of  trying  it.  Then  by  a  process  of  reasoning  backwards,  English 
lawyers  argued  back  from  the  statute  of  Henry  VIII.  to  the 
common  law  of  the  Middle  Ages,  and  held  that  the  subject  owed 
the  King  allegiance  wherever  he  was.  As  Bacon  put  it  in  Calvin's 
Case,  the  law  "worketh  in  foreign  parts."18  But  in  his  joint 
opinion  Coke  puts  it  more  cogently  when  he  establishes  an  equa- 
tion between  allegiance  and  protection,  and  lays  it  down  that 
"  allegiance  extends  as  far  as  defence,  which  is  beyond  the  circuit 
of  the  laws."19  Whether  when  the  defence  or  protection  is  with- 
drawn, as  by  occupation  or  invasion  by  the  enemy,  the  allegiance 
of  the  subject  temporarily  terminates  is  a  problem  we  will  consider 
later. 

But  as  regards  the  position  of  the  alien,  the  allegiance,  as  it 
originates  in,  so  it  is  limited  by  the  degree  of  the  protection  he 

16  Cf.  Viner's  Abridgment,  vol.  xxi.  p.  180,  and  Littleton,  sec.  440. 
1T  Pollock  and  Maitland,  II.  459.     My  own  researches  in  the  Year  Books 
bear  out  Maitland 's  surmise. 

1§  Calvin's  Case,  II.  State  Trials,  p.  584. 
i»  Ibid. 
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enjoys.  If  that  protection  is  withdrawn  from  him,  or  he  with- 
draws himself  from  it,  his  duty  of  allegiance  terminates.  What, 
then,  is  the  position  in  English  law  of  an  alien,  the  subject  of  an 
enemy  country,  who  is  resident  in  England  on  the  outbreak  of 
war  ?  If  he  was  allowed  to  remain  at  large  and  uninterned  it  was 
presumed  that  he  enjoyed  the  protection  of  our  laws,  and  therefore 
continued  to  owe  our  sovereign  allegiance.  This  is  clearly  laid 
down  in  the  La  Motte  Case,20  and  in  Foster's  Discourse  of  High 
Treason,  a  book  of  great  authority.21  But  these  dicta  were 
grounded  on  the  express  declarations  of  protection  and  grants  of 
safe-conduct  which  in  those  days  it  was  the  habit  of  the  sovereign 
to  publish  on  the  outbreak  of  war.  The  modern  view  of  the 
position  of  the  resident  alien  enemy  on  the  outbreak  of  war  is  less 
tolerant,  and  does  not  presume  any  degree  of  protection.  If  none 
such  is  presumed,  can  there  be  any  presumption  of  continued 
allegiance?  Bailhache,  J.,  in  a  recent  case,22  seems  to  regard 
every  German  civilian  in  this  country  as  hostile,  on  the  ground 
that  every  German  is  a  potential  spy  or  potentially  disaffected. 
It  is  true  that  he  was  dealing  with  the  prerogative  to  intern  such 
aliens — which  is  undoubted ;  but  it  is  significant  that  for  the  first 
time  he  laid  it  down  that  an  interned  alien  is  a  prisoner  of  war, 
and  that  the  act  of  internment,  from  its  very  inception,  deprives 
him  of  any  right  to  the  writ  of  Habeas  Corpus.  This  would  seem 
to  imply  that  he  is  rightless,  and,  if  that  be  true,  he  owes  no 
allegiance.23  On  the  other  hand,  the  words  of  Lord  Loreburn 


20  State  Trials,  814 

21  Page  183. 

12  Ex  parte  Liebmann,  L.  E.  [1916]  1  KB.  p.  269. 

23  This,  however,  is  putting  it  a  little  too  simply.  Until  actually  interned 
he  enjoys  a  licence,  express  or  implied,  to  reside  here,  and  therefore  enjoys 
presumptive  protection,  and  in  virtue  of  such  protection  owes  a  temporary 
allegiance.  Mere  registration,  in  compliance  with  the  Aliens  Kestriction  Act, 
has  been  held  to  operate  as  a  licence  to  remain  (Porter  v.  Freudenberg,  84  L.  J. 
K.B.  1001).  The  question  whether  internment  of  an  alien  enemy  thus  licensed 
to  remain  operates  as  a  withdrawal  of  protection  is  a  very  debateable  one,  and 
the  judgments  in  the  recent  case  of  Schaffenius  v.  Goldberg,  85  L.  J. 
K.B.  374-384,  do  not  entirely  dispose  of  it  so  far  as  the  question  of 
allegiance  is  concerned.  In  that  case  it  was  held  that  the  internment  of  an 
enemy  alien  in  no  way  diminished  any  rights  to  sue  in  the  Courts  which  he  had 
enjoyed  before  internment  as  a  registered  alien,  as  the  Court  seemed  to  think 
that  an  alien  was  as  much  "  protected  "  after  internment  as  before  it.  Without 
in  any  way  dissenting  from  the  judgment  of  the  Court  on  the  main  question 
before  them — the  interned  alien's  right  to  sue — I  venture,  with  all  respect,  to 
differ  from  some  of  the  obiter  dicta  with  which  that  judgment  was  illuminated. 
For  example,  Lord  Justice  Bankes's  identification  of  the  position  of  a  prisoner 
of  war  with  that  of  a  person  "  in  custody  for  an  offence  "  seems  to  miss  the 
point  that  the  former  has  no  claim  under  any  circumstances  to  a  writ  of  habeas 
corpus,  while  the  latter  has,  or  rather  may  have.  And  the  case  of  Sparenburgh 
v.  Bannatyne  [1797]  (1  Bos.  &  P.  163),  cited  by  their  Lordships,  is  not  strictly 
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in  the  De  Jager  Case  set  up  a  doctrine  of  presumptive  pro- 
tection, and  therefore  of  continuing  allegiance,  which  is  not 
even  terminated  by  the  advent  of  the  enemy  upon  the  soil.24 
According  to  him,  the  alien  who  joins  the  enemy  forces  of  his  own 
nationality,  even  after  they  have  entered  into  occupation,  is  guilty 
of  treason  in  virtue  of  the  protection  he  enjoyed  before  the  enemy's 
invasion,  and  will  prospectively  enjoy  after  it.  This  seems  very 
like  casuistry.  But  it  is  to  be  noted  that  there  is  still  the  implica- 
tion of  protection,  however  remote,  and  it  must  be  borne  in  mind 
that  De  Jager  had  actually  joined  the  enemy  forces.  Of  course, 
in  the  case  of  a  subject  allegiance  is  always  due,  and  only  actual 
fear  of  death  and  continued  compulsion  can  excuse  him  if  he  acts 
with  the  enemy. 

This  problem  presented  itself  in  a  very  practical  form  at  the 
beginning  of  the  present  war  in  the  case  of  a  German  named  Lody. 
Lody's  offence  was  practically  espionage,  and  espionage  is  not 
treason  in  English  law.  Indeed,  until  the  Defence  of  the  Eealm 
Act  was  passed,  it  was  not  a  capital  offence  at  all,  but  a  statutory 
felony  or  misdemeanour,  according  to  circumstances,  under  the 
Official  Secrets  Act.  The  common  law  took  no  cognisance  of  it 
at  all.  I  imagine  that  the  law  officers  of  the  Crown  were  some- 
what perplexed  to  know  what  charge  to  formulate.  It  might  have 
been  argued  that  Lody,  who  was  travelling  under  the  name  of 
an  American  citizen,  enjoyed  the  protection  of  English  law — the 
more  so  as  at  that  date  very  few  aliens  had  been  interned — and 
he  might  therefore  have  been,  as  I  think  he  should  have  been, 
indicted  for  high  treason.  It  was  eventually  decided  to  try  him 
by  court-martial  for  "  war  treason,"  the  charge-sheet  alleging 
that  he  committed  "  a  war-crime — i.e.  war  treason — in  that  he 
attempted  to  convey  to  a  belligerent  enemy  of  Great  Britain 
information  calculated  to  be  useful  to  that  enemy."  Counsel  for 
the  Crown  described  it  as  "a  crime  against  customary  inter- 
national law,"  consisting  in  the  furnishing  of  information  to  the 


relevant,  as  it  concerned  the  case  of  a  neutral  alien  captured  on  an  enemy  ship 
and  interned;  the  statement  of  the  Court  in  that  case,  to  the  effect  that  a 
prisoner  of  war  could  be  guilty  of  treason,  seems  to  be  confined  (see  p.  168)  to 
the  case  of  such  aliens,  subjects  of  a  neutral  State,  and  in  any  case  cannot,  I 
think,  be  reasonably  extended  to  the  case  of  "  prisoners  of  war  "  who  are 
subjects  of  a  belligerent  State.  The  latter  cannot,  I  think,  be  held  guilty  of 
treason.  But  it  is  important  to  remember  that,  whatever  views  one  holds  on 
this  subject,  one  cannot  argue  from  the  position  of  an  alien  enemy  in  a  foreign 
country  not  occupied  (e.g.  a  German  in  Great  Britain)  to  that  of  an  alien  enemy 
in  his  own  country  when  occupied  (e.g.  a  Belgian  in  Belgium).  The  fact  that 
the  former  may  be  guilty  of  treason  does  not  prove  that  the  latter  can  be. 

24  De  Jager  v.  Attorney-General  of  Natal,  [1907]  A.C.  321.  It  is  rather 
difficult  to  reconcile  this  decision  with  the  rule  that  a  child  born  of  alien  parents, 
on  British  soil,  in  enemy  occupation,  is  not  a  natural-born  British  subject. 
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enemy  by  an  enemy  civilian  in  a  belligerent  country.  Lody  con- 
fessed his  guilt,  was  convicted,  and  made  no  attempt  to  secure  an 
argument  on  the  legal  points  by  application  for  a  writ  of  Certiorari 
or  of  Habeas  Corpus.  It  is  the  first  case  of  its  kind  in  this  country, 
and  the  Crown  presumably  based  their  case  on  the  doctrine  of 
Professor  Oppenheim.  In  doing  this  they  laid  emphasis  on  his 
status  as  an  enemy  civilian.  Had  he  been  a  neutral,  they 
might  have  felt  themselves  precluded  from  trying  him  on  any 
other  charge  than  that  of  high  treason  at  common  law.  A  case 
like  Lody's  could,  however,  now  be  met  by  the  Defence  of  the 
Kealm  Act  and  the  Regulation *5  thereunder,  which  makes 
espionage  a  capital  offence,  triable,  in  the  case  of  aliens,  whether 
neutral  or  belligerent,  whether  alien  "friend"  or  alien  "enemy," 
by  a  statutory  court-martial,  without  a  jury,  the  Act  putting  him, 
for  purposes  of  jurisdiction,  in  the  position  of  a  soldier  on  active 
eervice  under  section  5  of  the  Army  Act.  It  is  under  these  sections 
of  the  Defence  of  the  Realm  legislation  that  aliens,  whether 
neutral  or  belligerent,  accused  of  espionage,  are  presumably  now 
tried,  and,  if  found  guilty,  sentenced  to  death. 

And  it  is  thus,  as  I  contend,  that  alien  enemies  found  in  this 
country  should  be  tried,  and  not  for  war  treason.  It  has,  indeed, 
been  a  matter  of  some  doubt  whether  this  country  is,  internally 
speaking,  in  a  state  of  war,  although  the  observations  of  the 
Master  of  the  Rolls  in  the  case  known  as  The  Petition  of  X  would 
seem  to  settle  the  matter,  and  the  Army  Order  314  of  August  16, 
1914,  declaring  all  troops  in  England  to  be  on  active  service 
(although  not  legally  operative  to  create  such  a  state  of  war),  is  pre- 
sumptive evidence  of  the  fact.  Such  a  fact,  if  established,  would 
operate  to  make  neutrals  guilty  of  espionage  in  this  country  just 
as  much  guilty  of  war  treason  as  alien  enemies,  if  we  once  admit 
the  conception  of  war  treason  at  all.  And  Professor  Oppenheim, 
as  we  have  seen,  expressly  includes  neutrals  within  the  category 
of  persons  who  may  commit  war  treason.  But  the  British 
authorities  have  hesitated  to  go  this  length.  It  is  difficult  to  see 
why.  The  Hague  Convention  expressly  provides  26  that  a  neutral 
who  commits  hostile  acts  against  or  in  favour  of  a  belligerent 
Power  is  to  be  treated  in  the  same  manner  as  a  subject  or  citizen 
of  the  other  belligerent  State.  And  in  that  case — when  we  turn 
from  the  case  of  unoccupied  territory  like  Great  Britain  to 
occupied  territory  like  Belgium — we  must  not  shrink  from  holding 
that  a  neutral  in  an  occupied  country  may  be  guilty  of  war  treason. 
But  this  is  to  go  immense  lengths.  It  involves  the  assumption 
that  occupation  carries  with  it  a  transfer  of  allegiance  not  only 


25  Regulations  18,  56,  57.  26  Hague  Convention  No.  V.  art.  16. 
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of  subjects  of  the  occupied  territory,  but  also  of  neutrals  tempor- 
arily resident  therein. 

The  truth  is  that  a  conception  of  war  treason,  once  we  entertain 
it,  involves  us  in  a  hopeless  juristic  muddle.  Treason,  as  we  have 
seen,  does  not  rest  on  national  status,  although  historically  it  is 
derived  from  it:  it  rests  on  the  implication  of  territorial 
sovereignty,  with  the  protection  accompanying  it.  And  when  we 
apply  this  test  to  occupied  countries  it  breaks  down.  It  is  absurd 
to  speak  of  the  inhabitants  of  an  occupied  country  being  protected 
by  the  enemy  in  the  sense  of  the  full  protection  which  is  implied 
in  constitutional  law. 


IV. 

CONCLUSION. 

To  sum  up :  there  are  two  ideas  implicit  in  the  conception  of 
treason,  whether  it  be  regarded  from  the  point  of  view  of  legal 
history  or  of  analytical  jurisprudence  :  one  is  the  idea  of  betrayal 
of  fealty,  the  other  the  idea  of  an  abuse  of  protection.  It  is 
impossible  to  contend  that  the  inhabitants  of  a  country  occupied 
by  a  belligerent  enjoy  the  protection  of  his  laws  in  the  sense  in 
which  that  term  is  commonly  understood  as  exacting  the  loyalty 
of  aliens  enjoying  the  benefits  of  the  common  law  of  a  foreign 
country  in  which  they  voluntarily  choose  to  reside :  impossible 
(1)  because  the  country  under  consideration  is  not  a  foreign 
country,  but  their  own ;  (2)  because  they  are,  admittedly,  in  case 
of  a  military  occupation,  subject  to  martial  law.  The  usual 
equation  between  protection  and  allegiance  is  therefore  absent. 
Nor  is  there  any  element  of  fealty  present,  for,  as  we  have  seen, 
modern  jurisprudence  rejects  altogether  the  theory  that  occupation 
operates  as  a  transfer  of  allegiance.  But  the  effect  of  introducing 
the  conception  of  war  treason  into  their  relations  with  the  occupy- 
ing Power  is  to  suggest  that  they  do  owe  such  allegiance,  and 
consequently  to  colour  all  acts  of  resistance,  whether  active  or 
passive,  on  their  part,  all  acts  of  non-compliance  with  the  will  of 
the  enemy,  with  a  kind  of  moral  taint,  in  such  a  way  as  to  give 
the  enemy  the  excuse  for  treating  all  such  acts  as  capital  offences, 
and  repressing  them  with  the  most  ruthless  severity.  My  con- 
tention that  the  German  invention  of  ' '  War  Treason  ' '  represents 
a  stealthy  insinuation  that  the  unfortunate  inhabitants  owe  the 
enemy  a  temporary  allegiance  is  further  borne  out  by  the  very 
words  of  the  Kriegsartikel  of  1902,  which,  in  defining  war  treason, 
speaks  of  it  as  a  breach  of  "  sworn  fidelity."  27 

27  Kriegsartikel  of  September  22,  1902,  paragraph  7  (Kompendium  iiber 
Militarrecht,  p.  206). 
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To  impute  this  allegiance  to  the  inhabitants  of  occupied  terri- 
tory is  bad  enough;  but  German  teaching  has  gone  even  further. 
It  has  not  scrupled  to  hold  28  that  the  subject  of  an  occupied 
country,  living  outside  that  country  or  merely,  it  would  appear, 
outside  the  occupied  part  of  the  country,  is  guilty  of  war  treason 
if  he  gives  aid  and  comfort  to  his  fellow-countrymen  within  it.  So 
that  a  Belgian  living  at  Ypres  or  Poperinghe — or  in  London — who 
plans  to  deliver  his  fellow-countrymen  in  Brussels  or  Antwerp 
from  the  yoke  of  the  oppressor  is  guilty  of  war  treason.  He  owes 
a  kind  of  imputed  allegiance  to  the  enemy !  This  is  the  reductio 
ad  absurdum  of  war  treason,  and  it  serves  to  show  what  an 
impudent  fiction  it  is.  But  far  more  does  it  show  how  German 
jurists  have  prostituted  International  Law  to  the  uses  of  the 
mailed  fist,  and  poisoned  the  fountain  of  jurisprudence.29 


POSTSCRIPT. 

In  view  of  the  ambiguity  attaching  to  the  use  of  the  term  "  protection  " 
in  the  Law  Reports  and  elsewhere,  it  may  assist  the  reader  if  I  add  that  I  draw 
a  decided  distinction  between  the  protection  extended  to  an  alien  (i.e.  any  alien 
in  time  of  peace  and  alien  friends  in  time  of  war)  temporarily  resident  in  a 
country  and  sharing  with  the  subjects  of  that  country  the  full  benefit  of  its  laws, 
and  the  "  protection  "  extended  to  the  inhabitants  of  an  occupied  country, 
which  may  amount  to  little  more  than  permission  to  resort  to  their  own  Courts, 
qualified,  of  course,  very  considerably  by  the  martial  law  of  the  occupying  army, 
and,  in  the  peculiar  case  of  a  German  occupation,  by  the  super-imposition  of 
much  German  law  upon  their  own.  The  protection  the  man  enjoys  in  the  former 
case  is  the  full  protection  understood  by  constitutional  law;  in  the  latter  it  is 
the  qualified  protection — no  more,  and  in  Belgium  to-day  much  less— known  to 
International  Law.  One  cannot  possibly  argue  from  the  one  to  the  other,  still 


28  See  the  amazing  passage  in  Holtzendorff,  Handbuch  des   Volkerrecht, 
IV.  (Part  28),  p.  471;  but  the  passage  is  obscure  and  ambiguous. 

29  I  may  conclude  this  analysis  with  a  quotation  from  the  late  Professor 
Westlake,   whose   scathing   criticism   recalls   the   passage   quoted    above   from 
Professor  Pillet  :   "  That  the  inhabitant  of  an  occupied  district   should  incur 
death  for  giving  information  to  the  enemy  or  for  serving  as  a  guide  to  the  troops 
of  his  own  country  is  a  relic  of  the  time  when  occupation  meant  conquest,  trans- 
ferring   the    allegiance    of    the    population.       There    is    no    other    foundation 
for  the  epithet  of  '  War  Treason  '  which  German  writers  apply  to  every  act  of 
a  member  of  that  population  directed  against  the  occupying  army,  for  the  duty 
owed  in  return  for  the  maintenance  of  order  will  not  extend  so  far.     No  act  of 
that  kind  can  be  regarded  as  treasonable  without  violating  the  modern  view  of 
the  nature  of  military  occupation,  and  to  introduce  the  notion  of  moral  fault  into 
an  invader's  notion  of  what  is  detrimental  to  him  serves  only  to  inflame  his 
passions  and  to  make  it  less  likely  that  he  will  observe  the  true  limit  of  necessity 
in  the  repression  of  what  is  detrimental  to  him.     And  in  cases  of  giving  informa- 
tion  and   serving   as   guide  to  one's  own   people  the   attempt   at   sanguinary 
repression  would  have  the  additional  demerit  of  inutility,  since  it  could  not 
succeed   except   among    a  people   more   abject   than   it   would   be   possible   to 
discover." — International  Law,  "  War,"  p.  100. 
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less  from  territorial  sovereignty,  which  exacts  a  temporary  allegiance  in  the 
first  case,  to  the  mere  occupation  which  has  no  claim  to  it  in  the  second. 

As  regards  the  first  case,  war  may  complicate  the  situation,  and  the  position 
of  aliens  in  England  at  the  present  moment  involves  some  nice  distinctions  in 
the  case  of  the  classes  which  do  not  fall  within  the  category  of  alien  friends 
(e.g.  Americans  resident  here)  on  the  one  hand,  and  combatant  alien  enemies 
(e.g.  German  soldiers  captured  and  imprisoned)  on  the  other.  The  first  category 
can  clearly  be  guilty  of  treason  if  they  plot  against  the  British  Government; 
the  latter  as  clearly  cannot.  But  what  is  the  position  of  the  intermediate  classes 
— i.e.  of  (1)  interned  enemy  civilians,  (2)  uninterned  enemy  civilians,  and 
(3)  neutrals  captured  when  serving  with  the  enemy?  The  third  class  alone 
were  contemplated  in  the  judgment  in  Sparenburgh  v.  Bannatyne  (see  the 
judgment  of  the  Chief  Justice  on  page  168  of  the  report) ;  and  of  them  alone 
can  it  be  said  unequivocally,  if  at  all,  that  they  are  protected  in  the  constitutional 
sense  of  the  term,  and  are  merely  in  the  position  of  British  subjects  "  in  custody 
for  an  offence,"  the  Court  in  that  case  expressly  holding  that  Sparenburgh  from 
the  moment  of  his  capture  ceased  to  be  an  enemy  alien,  and  resumed  his 
character  of  a  neutral  alien,  and  as  such  could  sue  and  might  be  guilty  of 
treason.  But  this  leaves  quite  undecided  the  position  of  interned  enemy 
civilians;  and  it  does  not  follow  that,  because  they  are  now  (since  the  decision  in 
Schaffenius  v.  Goldberg)  conceded  the  right  to  sue,  they  are  in  the  same  position 
as  neutral  aliens  in  the  matter  of  treason.  J.  H.  M. 


(Read  before  the  Grotius  Society  on  December  12,  1916.) 


DESTRUCTION    OF    MERCHANTMEN    BY    A 
BELLIGERENT. 

BY 

EIGHT  HON.  SIB  WALTEK  G.  F.  PHILLIMOEE,  BART.,  D.C.L. 


THIS  paper  is  intended  to  be  supplementary  to  that  by  Dr.  Bellot, 
bearing  the  same  title,1  and  to  the  joint  article  by  the  Eev.  T.  J. 
Lawrence  and  Mr.  Carter  on  "  Neutrality  and  War  Zones."2 
There  are  four  cases  to  be  considered : 

(1)  The  adventure  may  be  wholly  belligerent — ship,   lading, 

passengers,  and  crew. 

(2)  It  may  be  a  belligerent  ship  with  (as  it  is  to  be  assumed) 

a  belligerent  crew.     But  some  part  or  all  of  the  cargo, 
some  or  all  of  the  passengers,  may  be  neutrals. 

(3)  The    vessel   may   be    a   neutral   vessel,    but   engaged   in 

unneutral  service.     (Arts.  45  and  46  of  the  Declaration 
of  London.) 

(4)  Or    a    neutral    vessel    not    so    engaged,    but    reasonably 

suspected  of  carrying  contraband  or  running  a  blockade. 

The  first  case  stands  by  itself.  It  is,  properly  speaking,  out- 
side all  law. 

Belligerent  nations  and  their  nationals  may  be  said  to  have  no 
rights  against  each  other. 

There  are  certain  usages  of  war  to  which  every  civilised  nation 
is  expected  to  conform  till  it  shows  that  it  has  relapsed  into 
barbarism.  There  are  belli  commercia,  the  violation  or,  on  the 
other  hand,  the  misuse  of  which  puts  the  violator  or  misuser 
if  he  falls  into  the  hands  of  the  other  belligerent  outside  the 
ordinary  pale  of  prisoners,  and  liable  to  the  penalty  of  death. 

States  humanely  and  sometimes  usefully,  though  illogically, 
have  made  conventions  purporting  to  create  mutual  obligations 


The  Grotius  Society,  vol.  1,  p.  51.  2  Ibid.,  p.  39. 
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which  are  to  endure  even  when  the  primary  obligation  of  mutual 
peace  has  been  broken. 

Of  this  nature  are  the  old  provisions  in  treaties  of  commerce 
stipulating  that  if  war  should  break  out  between  the  parties  their 
merchant  ships  should  be  allowed  certain  days  to  clear  out  from 
the  enemy  port,  the  Declaration  of  St.  Petersburg  as  to  explosive 
bullets,  the  Geneva  Conventions,  the  Hague  Conventions,  and 
the  Declaration  of  London;  all  excellent  in  their  way,  but 
generally  deficient  in  sanction.  If  a  belligerent  offends  against 
the  usages  and  laws  of  war  or  breaks  one  of  the  conventions  with 
his  enemy,  what  more  can  be  done  to  counteract  him  except 
fight  the  harder? 

Appeals  may  be  made  to  neutrals  for  their  moral  condemna- 
tion. The  injured  party  may  hope  that  some  day  he  will  be  able 
to  say,  "  Securus  judicat  orbis  terrarum." 

Reprisals  can  be  used  in  apt  cases. 

If  an  open  and  unarmed  town  be  bombarded,  similar  towns 
may  be  bombarded  by  way  of  reprisal.  If  one  belligerent  ruth- 
lessly sinks  the  merchant  vessels  of  his  enemy  without  providing 
for  the  safety  of  those  on  board,  his  merchantmen  (if  he  has  any) 
may  be  similarly  treated.  If  prisoners  are  ill-treated  by  one 
belligerent,  and  the  other  has  in  his  custody  prisoners  of  sufficient 
importance  in  quantity  or  quality,  he  may  enforce  better  treatment 
for  his  own  people  by  retaliating  upon  his  captives. 

I  do  not  wish  to  belittle  reprisals.  They  are  in  my  view 
thoroughly  legitimate,  and  they  (or  the  fear  of  them)  are  often 
valuable. 

But  they  do  not  go  far;  and  they  may  leave  the  particular 
case  unaffected. 

Therefore  I  pass  from  Class  I. 

But  with  the  other  classes  we  enter  the  domain  of  law.  The 
neutral  is  at  peace;  he  has  his  rights  against  either  belligerent, 
as  the  belligerent  has  against  him. 

He  can  enforce  his  rights.  He  can  apply  retorsion;  if  neces- 
sary the  supreme  example  of  retorsion — war. 

No  parcel  of  cargo  belonging  to  a  neutral,  no  single  neutral 
passenger,  can  be  destroyed  or  injured  except  according  to  law. 

It  is  the  law  of  some  nations  that  goods  on  board  an  enemy's 
ship  shall  be  deemed  to  be  one  with  the  bottom  on  which  they 
are  carried. 

Where  this  is  so  the  neutral  may  not  be  able  to  complain  if 
his  parcel  of  cargo  on  board  the  enemy  merchantman  is  destroyed 
with  the  ship,  the  captor  not  waiting  for  what  is  in  this  case  the 
formality  of  condemnation. 

But  no  nation  has  yet  said  that  neutrals  may  not  take  passage 
on  perhaps  the  only  ships  which  can  carry  them  home  or  about 
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on  their  lawful  business,  or  that  they  thereby  subject  themselves 
to  the  risk  of  being  sunk  without  warning  or  having  but  a  few 
minutes  to  take  to  an  open  boat,  with  all  the  danger  to  life  and 
health  which  must  ensue.  They  have  a  right  to  be  brought  to  a 
port,  from  whence  they  can  make  their  further  way. 

I  have  not  found  any  express  provision  in  the  Declaration  of 
London  for  the  case  of  a  neutral  passenger  on  the  merchant  vessel 
of  a  belligerent.  I  apprehend  that  the  United  States  Govern- 
ment had  to  fall  back  on  general  principles  when  it  protested 
against  the  sinking  of  the  Lusitania. 

The  other  cases  are  generally  a  fortiori.  Take  No.  3.  By 
Art.  46  of  the  Declaration  of  London,  if  a  neutral  vessel  be 
engaged  in  unneutral  service  she  may  be  condemned,  and  so  may 
any  goods  on  board  belonging  to  the  shipowner.  Not  goods  of 
any  one  else.  They  are  immune. 

It  is  a  mere  act  of  violence  to  destroy  the  cargo  upon  the  high 
seas.  The  owner  of  it  has  a  right  to  have  it  brought  into  port, 
where  he  can  receive  it  subject  to  such  equitable  payment  of 
freight  and  other  charges  as  may  be  judicially  ascertained. 

He  entered  upon  a  lawful  and  peaceable  venture,  and  it  is 
hard  enough  for  him  that  it  cannot  be  completed  because  the 
bottom  is  condemned. 

The  case  of  a  part  cargo  of  contraband  is  the  same.  If  the 
portion  which  is  contraband  is  large  enough,  there  may  be  a  pre- 
sumption against  the  shipowner,  but  none  against  the  owner  of 
a  non- contraband  parcel. 

Blockade-running  perhaps  opens  up  a  different  question.  If 
it  be  blockade-running,  all  parties — shipowner,  cargo-owners,  and 
passengers — are  concerned  in  it  alike. 

But  there  may  be  no  grounds  for  condemnation.  The 
destination  may  not  be  to  or  from  a  blockaded  port.  There  may 
have  been  no  notification. 

The  neutral  is  entitled  to  have  his  case  tried,  and  tried  with 
all  the  advantages  incident  to  a  calm  inquiry  where  all  the  parties 
can  be  communicated  with,  and  the  testimony  of  master,  crew, 
and  others  taken.  If  the  ship  is  sunk  at  sight  there  will  not 
even  be  the  ship's  papers  to  prove  his  innocence. 

Similarly  as  to  alleged  contraband.  A  hasty  inquiry  at  sea 
may  lead  to  a  wrong  conclusion  which  can  never  be  corrected  when 
once  the  cargo  has  been  destroyed. 

Eesult,  as  your  Society  has  already  resolved,  Art.  49  of  the 
Declaration  ought  to  be  suppressed. 

For  myself,  I  would  not  make  an  exception  of  a  vessel  coming 
under  Arts.  45  and  46.  It  is  so  dangerous  to  leave  any  oppor- 
tunity for  quibbles. 

Now  as  to  the  means  of  enforcing  Art.   48  and  preventing 
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a  neutral  vessel  from  being  destroyed  at  sea,  and  also  as  to 
the  means  of  enforcing  the  new  Article  for  which  I  plead,  forbid- 
ding the  destruction  at  sea  of  an  enemy  merchantman  carrying 
neutral  passengers. 

In  this  latter  case  the  passenger  ought  to  be  given  an  express 
access  to  and  locus  standi  in  the  Prize  Court,  so  that  he  may  get 
compensation  on  a  generous  scale  for  all  the  injuries  he  and  his 
property  have  suffered  contrary  to  law. 

It  might  perhaps  be  well  to  have  a  sort  of  international  Lord 
Campbell's  Act,  and  give  his  next-of-kin  a  claim  if  he  has  been 
drowned. 

As  against  him,  so  as  against  an  innocent  owner  of  a  parcel  of 
cargo,  it  will  be  no  answer  that  the  ship  was  liable  to  condemnation 
and  destruction,  and  that  the  destruction  at  sea  merely  anti- 
cipated events. 

His  point  is  that  the  ship  was  not  destroyable  there  and  then, 
but  only  after  she  had  been  allowed  to  bring  him  or  his  cargo  to  a 
safe  port. 

Remains  the  case  where  the  defence  is  as  against  the  claimant 
that  he  has  no  merits — that  (e.g.)  the  parcel  of  cargo  for  which  he 
claims  was  contraband,  and  that  he  is  no  worse  off  by  reason  of 
its  destruction  at  sea. 

As  to  this,  it  would  be  best  to  adopt  the  principle"  of  Art.  51, 
and  say  that  such  a  defence  shall  not  be  raised,  thus  giving  full 
effect  to  the  wholesome  rule,  "  Omnia  pr&sumuntur  contra 
spoUatorem." 

These  are  the  considerations  which,  when  the  time  conies  for  a 
lasting  peace,  will,  I  hope,  lead  to  an  international  Convention 
which  will  give  better  protection  to  the  lives  and  property  of 
neutrals  in  future. 

We  cannot  enforce  them  now.  And  whatever  rights  neutrals 
may  have  now,  we  cannot  compel  them  to  exercise  them. 

But  I  am  old  enough  to  remember  the  outcry  raised  against 
the  Alabama  and  her  colleagues,  because,  having  no  ports  to 
which  she  could  take  her  prizes,  she  sank  them  at  sea;  and  yet 
she  sank  only  enemy  ships,  and,  if  I  recollect  aright,  with  some 
scrupulous  care  for  the  lives  of  the  crews.  I  think  the  other 
Americans  called  them  "pirates."  The  word  is,  at  any  rate, 
less  inappropriately  applied  to  the  Germans  of  to-day. 


(Read  before  the  Orotius  Society  on  January  23,  1917.) 
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